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6. Size and T ypP. nricfs f hall be nine inchcs in length and six inches in wirbh, so 
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a ll briefs. 
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ment o f the pnrtv by whom the brief has been fi lecl . 
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NORFOLK AND PORTSMOUTH BELT LINE RAILROAD 
COMP ANY, Plaintiff in Error, 
versus 
T. HELM JONES, ADMINISTRATOR OF THE ESTATE 
OF ALBERT H. REYNARD, DECEASED, AND_ 
AMERICAN MUTUAL LIABILITY INSURANCE 
COMPANY, Defendants in Error. 
PETITION FOR A WRIT OF ERROR AND 
SUPERSEDE.AS. 
To the Honorable Chief Justice QIJ'l,d Associate Justices of 
the Supreme Court of Appeals of Virginia: 
The Norfolk and Portsmouth Belt Line Railroad Company, 
hereinafter referred to as the Belt Line or the defendant, 
respectfully represents that it is aggrieved by a judgment 
entered a!?ainst it in the Court of Law and Chancerv of the 
City of Norfolk, Virginia, on -February 9, 1944. .Said judg-
ment is for $15,000, with interest at the rate of six per cent 
per annum, from January 5, 1944, until paid, and costs. It 
was rendered in a nroceeding by notice of motion for jud!t-
ment in which T. Helm .Jones, Administrator of the Estate 
of Albert H. Reynard, deceased, was the plaintiff. Said ac-
tion. as indicated by an endorsement on the notice of motion 
for jude.inent. was prosecuted for the bene.flt of the American 
Mutual Liability Insurance Company, as its interest might 
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appear. As appears from the petition filed by said company 
and orders entered thereon, it ~carried the workmen's com-
pensation i;nsurance for W. G. Shaner: and Sons, the 
2• employer:: of Al}?.ert '!"~_ •• Reynard. As a result of his 
death, it bad made Cel't.ain· payments to and 'for the :.·ac-
count of the widow and child of the decedent, and had become 
liable for further sums.' : , · ;:~ ,:. ·. '· .c ,• 
Attached hereto is a transcript of the record of said case. 
Said Norfolk and Portsmouth Belt Line Railroad Company 
prays that it may be granted a ~rit of error and supersedeas 
to said judgment; that s'aiq .jla\tfrsc:r:ipt.':may be reviewed and 
considered by this Court; tha't the judgment of the Court of 
Law and Chancery of the City of Norfolk may be reversed, 
and that a final judgment rµ~y be entered in its f av:qr. If 
~~id: judg:ment is ,:reversed but' no. final jnclgment is enteted 
in its "fav'or, it prays that it may be granted a new trial. 
The Belt Line adopts this petition as its brief, and it desires 
to present oral argument in support of said petition. 
:·,?:";'}.. :~~~ FAQrs.·_ . i: · · ··· , ,, .. 
I •. , ,. . 1 .. M • • ~ 
1 
:, • ~·.:;. .. ~ . ; '; • ', • • i 
·, i W. G. !Shaner and Sona.:1iid been ~in business relations ,w_ith 
the Belt Line for some time prior· ·to the accident. ttf liad 
made a contract for construction work in three different yards 
of the defendant, all of which -contracts had been completed 
prior to the accident. . Thereafter it made arrangements to 
do maintenance work for the Belt Line. The parties agreed 
upon unit prices for that work, and from time to time the 
Belt Line would g·ive the Shaner Company instructions as to 
where the employees of the Shaner Company should report 
and what they should do. 
Reynard was the Superintendent of the Shaner Company· 
and the orders for the work to be done were given by the Belt 
Line to Mr. Reynard. 
Q. '' And he was the medium of communication be-
g• tween the two companies? 
• A. ''That's right. 
Q. '' So, assuming- 'that they wanted to lay· rail in this Sew-
alls Point yard on August 21, they would have given him the 
instructions Y· 
A. ''That's right. 
Q: '' So, he knew what was to be done Y 
A. "Yes, sir." R., p. 58, et seq.) · 
T~e quote~ ~ue~tions and answers commence on page 59. 
Q 
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On August 21st, 1943, the employees of the .Shaner Com-
pany were working at the Sewall's Point yard of the Belt 
Line. Two of them were in a car of the Belt Line helping 
unload rails. The balance of the gang were behind the train 
of the Belt Line and we1·e engaged in picking up rails which 
had been unloaded from the_ car mentioned, and placing them 
on the end of the ties. The intention of the Belt Line was to 
replace the existing rails with .the new rails, but the actual 
replacing had not been done. 
The Sewall's Point yard of the Belt Line is shown on de-
fendant's Exhibit No. 3. By reference to that exhibit, as 
well as to the oral testimony of C. M. Bell, it appears that 
the yard runs from Terminal Avenue, which is a paper street 
not actually developed, on the east, to the Elizabeth River 
on the west. At the west end there is a barge slip, or float 
bridg·c, over which traffic exchanged between the Belt Line 
and the Chesapeake & Ohio_ Railway Company is delivered 
upon or removed from barges of the latter company. At the 
respective ends of the yards there are only two tracks but in 
between there are thirteen fracks, numbered, from north to 
south, 1 to 13, respectively. To the north and soutl1 of the 
yard lie properties privately owned, separated from the yard 
by fences. There is absoh~tely no traffic through the yard 
4* by individuals, save· employees of *the railroad and per-
sons having business with it. 
August 21st happened to ,be a Saturday. On that day the 
Belt Line had a work train on Track No. 5. The train con-
sisted of three gondola cars loaded with rails, and one car 
which was next to the eng'ine,. loaded with joints and bolts. 
The engine was headed west, but was attached to the east 
end of said· train. The train started at the waterfront and 
proceeded eastwardly, unloading· rails as it went. 
The railroad employees all testified that rails were being 
unloaded from the fourth or westernmost car. Some of the 
other witnesses testified that they were being unloaded from 
the third car, and others from the second car. That, and the 
heig-ht of the side of the gondola car are the only features of 
evidence on which there was any substantial conflict. It 
really makes little difference which car was involved. 
There were in the car from which the rails were being un-
loaded twentv to twenty-two laborers and Wilkins, a foreman 
of the Belt Line. On the northern side of the car in front of 
tl1at from which the rails were unloaded Conductor Sutton of 
the Belt Line was plMed, within sig·ht of the Engineer, who' 
was on the northern side of the engine. 
The method of unloading was as follows: Starting at the 
--------, 
4 Supreme Couri of Appeals of Virginia 
waterfront, a rail was dropped out on one side of the car, 
then the train was moved forward half a rail length, and a 
rail dropped out on the other side; then the process was re-
peated, the train moving forward one-half a rail length after 
each rail was dropped, and only one rail being dropped at a 
single stop. 
Before each rail was throw·n, Wilkins, the foreman, looked 
over the side of the car for the purpose of spotting the 
5* same in the proper position. *He accomplished that 
by passing· han<l signals to the' Conductor, who, in turn, 
relayed those signals to the Engineer. 
In acldi tion to spotting the car so the rail would be in the 
proper position, he looked in both directions before each rail 
was thrown. Having done so and having ascertained tbat 
there was no person in a position of danger, he g·ave orders 
for the rail to be thrown, and stepped back from the side of 
the car. 
Then one of the laborers, designated as a rail-caller. gave 
orders for the turning·, lifting and throwing of the rail, and 
gave them in a voice loud enou~h to be heard by all of the 
laborers spread throughout the length of the car, and by the 
Erntineer. who was three or four <'ar lengths away. 
The rail was then lifted un and thrown out. 
ThP. time that intervenerl between .. Wilkins' looking- out 
and the throwing of the rail is described as a matter of sec-
onds. 
Shaner 's men followed behind the train, picked the rails up 
out of the path, a·nd placed them on the end of the ties. At 
thR time of the accident. they were about one hundred feet 
behind the ti·ain, and the rails which had been previously 
thrown from the car into the path between Tracks Nos. 5 and 
6 between the train and the point where Shaner's men were 
workinp- were still lyin!! in the path at the time of the acci-
cl,mt. (See testimony of Foster. R., pp. 21, 34, 36, 37, 39 and 
40.) 
.At the time of the accident, there wP.re on Track No. 6 some 
tank ca1·s oppositP. the work train. The evidence is not en-
tirely rle111· ai:; to the number of such tank cars. but the west-
ern end of the westernmost tank car wns oppo8ite the ea::;tern 
()nd of the car from which the rails were *unloaded and 
6* that jg thP npproximate point where Reynard was struck 
(R.. np. 187 anil 188). 
There ·wR~ a nath leadin!! ea~t and west between Tracks 
Nos. 5 Rnrl 6. There w11~ a similar nath to the north of the 
· yard rmd one to the sonth of the yard. and one between each 
pair of tracks. The distance between the nearer rails of each 
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pair of tracks was approximately eight feet. No one used 
those paths save the railroad men and persons having busi-
. ness with them (R., pp. 164, 169 and 170). ·wnkins knew 
where all of the railroad men were at the time the rail was 
thrown and he knew where Shaner 's employees were. The 
paths were similar in all respects and one could have been 
used as easily as another (R., pp. 33, 82 and defendant's Ex-
hibit No. 3). 
The testimony of the various witnesses as to the height 
of the side of the gondola car was not in accord. Most of the 
witnesses for the plaintiff undertook to give the height by ref-
erence to their own bodies. It struck some of them in the 
neighborhood of the waist, others about the chest, and still 
others about the neck. The testimony of Bell (R., p. 150) 
and defendant's Exhibit No. 2, which is a blueprint of the 
car, showed that the height was four ft. four ins. 
In any event, according to Foster, the plaintiff's first wit-
ness, he and his men, who ,vere over one hundred feet away, 
could see the laborers in the car. This is an important fea-
ture, because if we are right about the heig·ht of the car and 
if Foster is right about the ability to see the men in the car, 
then Reynard, as he approached the car, could have seen 
them also. 
On the Saturday in question, Reynard went to the Belt 
'Line yard for the purpose of paying bis Company's em-
7* ployees. He had usually paid off •on Friday and this 
was the first time during the connection of the two com-
panies that he had paid off on Saturday (R., p. 85). The 
Belt Line had no notice of his intended visit and no knowledge 
whatever of his being· expected on the yard that day. 
His automobile was parked at the eastern end of the yard 
and his men were working at the western encl. He could have 
approached them by any of the paths mentioned. Only two 
paths offered any element of danger: namely, the paths be-
tween Tracks Nos. fi and 6 and between Tracks Nos. 5 and 4. 
He elected to use one of those paths. 
No individual saw him on the yard prior to the accident 
except the witness Jones. Accordin~ to his testimony, he 
i::aw him at the cowcatcher of the engine. After seeing him, 
,Tones and his co-workers set up a rail on the right side of . 
the track, that is the side on whic11 he saw Reynard, crossed 
over and set up a rail on the left side of the track, and came 
back to the path in which Reynard had been seen. He de-
~cribed the elapsed time at four minutes, and he returned to 
the first path just in time to see Reynard struck by the rail 
(R., p. 80, et seq.}. 
6 Supreme Court of Appeals of Virginia 
Charlie Martin, one of the laborers in the car, saw Reynard 
after the other laborers had turned the rail loose. He hol-
lered at that time, but it was too late. He himself made an 
effort to hold the rail but was unable to do so. As a result of 
his efforts, his own hands were badly cut. 
The evidence, without contradiction, shows the following: 
There were rails in the path between the work train and 
Shaner 's men, and in front of Reynard if he walked down 
that path beside the train for its entire length. 
The laborers in the car were easily visible to anyone 
· 8* approaching *the car, save for the matter of seconds 
while they were bending over for the purpose of picking 
up a rail. 
The orders g·iven by Vlilkius were loud enough to be heard 
by all the laborers in the car, and the orders given by the rail-
caller w_ere loud enough to be heard by said parties and by 
the Eng'ineer who was .several car lengths away. In addition 
to that, Reynard was the medium through whom the Belt Line 
gave its orders to the Shaner Company for the work to be 
done on a ·specific day, and Reynard actually knew that rails 
were being· unloaded from the train as he approached it. He 
assumed that the next rail was to be thrown on the north 
side of the train. This appears from the testimony of the 
plaintiff's witness J. l\L Shaner (R., p. 58, et seq. See partic-
·ularly R... pp. 61, 62 and 63). 
When Reynard reached a point a very few feet from the 
eastern end of the car from which the rails were being un-
loaded and a very few feet. from the western end of the west-
ernmost tank cJ'.lr on Track No. 4 he was struck by a rail. Two 
days later he died. 
THE TRIAL. 
The defendant filed ~ special plea (R., p. 4), which was 
rejected by the Court (R., p. 13). Although the plea was 
rejected the plaintiff voluntarily endorsed on the notice of 
motion for judgment that the suit was prosecuted for the 
benefit of the American Mutual Liability Insurance Com-
pany, as its interest might appear. That was the object which 
the defendant sought to accomplish by its special plea, but in 
connection therewith the Court overruled that the notice of 
motion would no.t be submitted to the jury .and that they 
would be instructed to write their verdict on a separate piece 
of paper (R., pp. 13 and 14). 
9"" ""Counsel for the plaintiff, in his opening statement, 
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stated that the suit was brought for the benefit of Rey-
nard's widow and four year old child. To this statement, the 
defendant objected, upon the ground that the suit was not 
solely for the benefit of tbe widow and child, but was solely 
for the benefit of the insurance company mentioned above. 
It also made a motion for a mistrial on account of the in-
accurate statement, and both the objection and the motion 
were overruled, and, at the same time, the Court overruled 
that the defendant could not state to the jury the interest of 
the insurance company in the case (R., p. 16). The defend-
ant moved to strike the plaintiff's evidence at the conclusion 
of the plaintiff's evidence, (R., p. 90) and at the conclusion 
of all the evidence (R., p. 193). 
After overruling the second motion to strilre · the plaintiff's 
evidence, the Court, in effect, instructed the jury that Rey-
nard was not only an invitee on the property of the Company, 
but was an invitee at the precise spot where he was injured; 
that the defendant was guilty of negligence as a matter of 
law; and that the only issues to be decided were whether or 
not Reynard was guilty of contributory negligence, and if 
not, the amount of the verdict. 
The former issue was submitted under inadequate instruc-
tions and the latter under an instruction which, in view of the 
evidence in this case told the jury that their verdict, if they 
decided that the plaintiff's intestate was not guilty of con-
tributory negligence, must be for $15,000. 
The Court granted a sing·le instruction in substantially the 
form requested by the defendant, that being; Instruction D. 2 
(R. .. p. 207). Instruction D. 3 (R., p. 208) on contributory 
negligence as offered was refused. After being refused, it 
was emasculated, and !?,'iven in that form (R., p. 208). 
10* * All other instructions requested by the defendant 
were refused. 
There were a irreat manv such instructions, but the defend-
rmt did not ask that all of them be grantt~d. After its instruc-
tions on tl1r. princinal issues. as it saw th~m. were refused, it 
thPn offerprl substitutes. This accounts for the great volume 
of i,ustructions. 
The jury fo11nd against the defendant on the isRne of con-
trihutory ne~digence rmd having so found, it followed the 
othr.1· instructions to the letter; and returned the verdict of 
$1 fi.000. 
Tliereafter, tlie h1surance companv filen ifa:; netition in the 
rnuse SP.eking- rP.imbu.rsement out of the $15.000 for the sums 
theretofore paid by it, and the sums for which it had become 
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liable under the Workmen's Compensation Act. Appropri-
ate orders were entered on that petition. 
In due course, the motion to set aside the verdict was over-
ruled. 
ASSIGN:M:ENTS OF ERROR. 
1. Overruling the special plea and refusing to allow the 
notice of motion for judgment to go before the jury. 
2. Permitting the plaintiff's attorney in the opening state-
ment to tell the jury that the action was for the benefit of the 
widow and son of Reynard and denying the defendant the 
right to tell the jury who the plaintiffs in the case were. 
3. Overruling the defendant's motion to strike the plain-
tiff's evidence at the conclusion of the plaintiff's testimony, 
and overruling a similar motion at the conclusion of all the 
testimony. 
4. Granting the plaintiff's Instructions Nos. 8 and 5-A, re-
spectively. 
5. Refusing· instructfons requested by the defendant as 
follows: 
11* *(a) D 6, D 6-A, D 8, D 8-A, D 9 and D 10, all dealing-
with tJ1e question of Reynard's status as a licensee or 
as an invitee, including· the limitations on an invitation. 
(b) D .7, D 7-A and· D 13, dealing with the question of re-
sults that were foreseeable, or should have been anticipated 
by the defendant. · 
( c) D 11 dealing with the assumption of risk. 
( d) D 3, D 4, D 4-A and D 15, dealing with contributory . 
neg·ligence. 
6. Overruling the defendant's motion to set aside the ver-
dict and enter judgn1ent against the defendant. 
ARGUMENT. 
In connection with the first and second assignments of 
error, we are frank to say that we have been unable to dis-
cover any decisive authorities; nevertheless, it seems to us 
that a defendant is entitled to have the jurv know who are 
the real plaintiffs in an action, and who will benefit by any 
verdict which may be rendered. We submit, without any 
criticism· of counsel for the plaintiff, that his opening state-
ment to the jury was misleading, in that it gave the jury the 
impression that only the widow and the son would benefit 
by any verdict which might be rendered; whereas, in truth 
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and in fact, the insurance company was very materially in-
terested in the yerdict. 
The third assig11ment of error, the fourth assignment of 
error, in so far as it related to Instruction No. 8 given at the 
request of the plaintiff, and Section (a) of the fifth assign-
ment of error are closely related and may be arg·ued together. 
As we have stated above, the only serious conflicts in the 
evidence dealt with minor points: namely, the height 
12* of the side of the car *and whether the rails were being 
unloaded from the second, third, or fourth car from the 
engine. 
Instruction No. 8 (R., p. 194), given by the Court at the 
request of the plaintiff and over the defendant's objection, 
was as follow~: 
"The Court instructs the jury that Mr. Reynard was an 
invitee on the defendant's property and it was the duty of 
the defendant, through its agents, servants and employees 
in unloading rails from the gondola car to exercise ordinary 
ca re to keep an effective lookout, at the time the mil was 
thrown, for persons who might be in a place of danger from 
falling- rails, and if you believe from the evidence that the 
defendant failed to exercise such care to keep such an effec-
tive lookout, then the defendant was guilty of negligence, 
and if you believe from the evidence that such neglig·ence was 
the proximate cause of the death of Mr. Reynard then you 
shall find for the plaintiff, unless you believe, by a prepon-
derance of the evidence, that the plaintiff was also g·uilty of 
negligence.'' (Italics ours.) 
Our main complaint of the foregoing instruction is that the 
evidence not only did not justify the Court in holdinp: as a 
matter of law that Reynard was an invitee. but tl1ere was not 
even sufficient eviden'ce to justify submittin~· that question 
to the jury. Before ar~ming- that question, however, we want 
to mention another objection: namely, to the lanp;uage in 
itali~s "at the time the rail was thrown". We have been 
unable to find any decided case in which an instru~tion re-
nuirin.!?.' so strict ~ dutv of a defendant has been aiscussed. 
In the ar!!·ument before the trial court. counsel for the plain-
tiff nroduced no sucll case. In tl1e!=!e circumstances. we think 
it is fair to assnme that no Court bas ever g-iven such an in-
Rtrll(~tion. In all cases. anil narticularly in' the operation of 
tr~in~. r>Pr~ons are required to exercise ordinary care to keep 
a lookout for danger, but the lookout must be kept before 
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doing the act complained of and not necessarily at the very 
moment of doing the act. 
In the case at bar, Wilkins did look before each rail 
13* was thrown, *but he had to step back from the side of 
the car to permit the rail to be thrown, and he was not 
looking at the exact instant that the rail was thrown. It 
would have been impossible for him to do so, and it was like-
wise impossible for the laborers who were handling· the rail 
to look. 
The only way that a lookout could have been kept at that 
particular time was to have had an additional employee sta-
tioned on the ground on each side of the car. All we were 
required to do in any event was to keep a reasonable lookout 
with the facilities at hand. · 
In cases involving -crossing collisions between trains and 
vehicles, the Court always instructs the jury that the operator 
of a locomotive, in approaching a crossing, must keep a rea-
sonable lookout, but _it is a physical impossibility for him to 
see the crossing at the time his engine actually enters it, and 
for a considerable distance before actually entering it, de-
pending· upon the size and construction of the locomotive, the 
curvature or the track, etc. 
If the quoted language is proper in this case, it would be 
proper in crossing cases, and a railroad company involved 
in a crossing accident would be guilty of negligence in every 
case, because the engineer does not and cannot look at the 
crossing at the time the locomotive actually enters the same. 
This language may have; and probably did, play a. most 
important part in the result. The argument of Mr. Williams, 
of counsel for the plaintiff, on the merits of the case, (R., 
p. 215, et seq.) consumed fourteen pages of the transcript. 
Seven of those pages contain specific and emphatic remarks 
on that particular language. 
This particular objection was not raised to the in-
148 struction until *after the conclusion of the argument 
by Mr. Williams. Prior to that time it had escaped our 
attention, but Mr. Williams' emphasis and repetition of that 
lan~uage brought it to our attention for the first time. 
When we raised the question, counsel for the plaintiff took 
the position that the objection came too late. The Court said: 
"I am not satisfied that the instruction is a correct instruc-
tion, but the only thing in my mind is whether I can do any-
thino· about it without prejudicing the plaintiff's case'' (R., 
p. 23B). 
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Later the Court did state that it was debatable. 
To meet the .objection of counsel for the plaintiff .and the 
Court, we offered to ,.allow both counsel for. the plaintiff to 
reargue the case without any opportumty to reply, and moved 
the Uo~rt to withdraw_ a juror and declare a mistrial. 
If this instruction is erroneous, it was bound to be preju-
dicial and the prejudice was so great that the point could 
have been made at any time before. a verdict. By following 
any of the methods suggested above, the prej:udice to the. . 
plaintiff by corr~cting th_~ instruction would have been mini-. 
mized, and.. by declaring·· a mistrial, it would have been re-
moved. i · In any event,. the prejudice to the plaintiff by cor-
recting the instruction could not compare with the prejudice 
to the: defendant by allowing· it to stand. . 
Before discussing our main objection to Instructi~n No. 8, 
we. wish to call attention to the fact that there was n.o ques-
tion in this case of an express invitation, and that the invita-
tion, if -one, is implied; and, further, that there are limitations 
on implied invitations. A ·man may b~ an invitee on some 
part of the property of another and not be an invitee at:other 
points on the same. Further, ~he party who is al).· in-
. 15* vitee on a portion *of the propertrof another may lose. 
his status and become a licensee, or even a trespassei;,: 
by departing from the necessity of.-;the occasion- and using a 
portion of the premises nof reasbnably necessary to accom-
plish: his object. For instance, · if I employ a contractor to 
paint the basement.of my house, he and his employees are 
invitees in the basement. They are not invitees in the par-
lor, or on the second floor, or on the third floor. This feature 
is important and will be dealt with in detail hereafter. · 
In the' case of Cower v. Hines, 203 N. Y. Supp. 352, the 
servant of a contractor engaged in constructing a railroad 
track was struck by a slowly backing train when returning. 
to his place of work after having· eaten his lunch at the sta-. 
tion. At the time of the accident he was on the strip beside 
the track, and the evidence tended to show that no warning 
of the approach of the train was given. The groi11nds upon 
which it was deemed um,1necessary to decide whether the evi-
dence was sitff icient to create a qitestion of fact f o_r the jury 
were thus stated: 
''We think the defendant did not; under the facts of this 
case,· owe any such express warning to the plaintiff. The 
plaintiff was not there on the station property of the def end-
ant as a prospective passenger. He was an emplovee of a 
contractor, and at the time was not eng"ag-ed in doing work 
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for the defendant at the station. He was not at work, but was 
going to his work, which was located a substantial distance 
from the station. He had· been at the station for his own con-
venience, and not as an invitee of the defendant. There is 
no claim that there was any restaurant at the station run by 
the defendant, and to which the plaintiff had been impliedly 
invited. The defendant by its silent acquiescence had per-
mitted him and his companions to enter the station and eat 
their lunch under its shelter. While in the station or upon 
the station property of the defendant, the latter owed him 
no duty of active vigilance. • • "" The only duty that the 
defendant owed plaintiff as a bare licensee was • a duty to 
abstain from injuring him, either intentionally or by failing 
to exercise reasonable care; but it did not owe him the duty 
of active vig·ilance to see that he was not injured while upon 
its land merely by permission for his own convenience' ". 
The matter is discussed at length in Davis Bakery v. 
16• Dozier, "139 Va. 628. In that case, the employee of an 
independent contractor went out on a skylight to do 
some work- upon the defendant's property in the course of 
his employment. The place that he was engaged to repair 
could have been reached without crossing the skylight. Nev-
ertheless, the plaintiff placed a plank across the skylight for 
his own convenience. The skylight broke and be was severely 
injured. This'Court reversed the jury's verdict for the plain-
tiff and some of the excerpts from its opinion are as follows: 
"For the plaintiff it is said that he was an invitee and that 
the defendant owed him the duty of prevision, preparation 
and lookout; that it was charged with exercising ordinary 
care to see that the premises upon which he was invited to 
work were in a reasonably safe condition for his use to the 
extent that he was invited to use them. 
"For the defendant it is said that the plaintiff was but a 
bare licensee and that it owed him no duty save not to wil-
fully or wantonly expose him to known danger.'' 
• "" * 
~' Pettyjohn -<.t Sons v. Basham, 126 Va. 72, 100 S. E. 813, is 
valuable autboritv on the point in issue. PP.tty:iohn & Sons 
contracted with the owners- to build an addition to a hotel in 
Roanoke and employed a subcontractor to do the plumbing·. 
Basham, who was an emplovee of the subcontractor, was in-
jured by reason of a defect in a scaffold while going upon the 
N. and P. Belt Line R.R.., v. T. H. Jones, etc. 13 
roof to do necessary work there. It was held that it was 
not necessary for him to use this scaffold, but that there was 
already provided for. him another safe and convenient method 
of access to the roof.'' 
* * * 
'' The following cases support the principles laid down in 
the Pettyjohn Case as we construe it, and establish the prop-
osition that the servant of an independent contractor who 
goes upon a building to do work called for by the contract 
is an invitee; that is to say, he is invited to go to the partic-
itlar place at wkich the work is to be done, to lJO in a mawner 
conf.emplated by the parties or warran.ted by well established 
custoni, and to do tbe work without taking unnecessary risks. 
Any violation of these irnplied conditions makes him at the 
,most a, licensee and not an invitee. * * * '' 
* • 
17• *''We have no difficulty in reaching the conclusion 
that while Dozier was on the roof as an invitee he did 
not go i,.pon the skylight in that capacit11 and certainly he -was 
'not invited to g·o upon it and take his helper with him, and 
this notwithstanding the fact that it might ha.ve been more 
'convenient' for Dozier to do so t11an to do his work from the 
roof. The evidence of custom is not sufficient to establish 
it, just as it was insufficient in the Pettyjohn Case and in 
Brown, v. Steel Co., supra. The Court will not assume an 
iiwita.tion, was extended to the plaintiff to do work in a dan-
_qerous way, when it was possible to follow another method 
in.volving no danger at all.'' (Italics ours.) 
It is respectfully sup:gested that had the law of this case 
been followed and· applied to the evidence introduced by· the 
plnintiff, the same would have been struck. 
The leading case in the State, if not in the country, which 
demonstrates the error of grantin~ the plaintiff's Instruc-
tion No. 8 and refusing the defendant's instructions is the 
caa~e of N 0'1-folk a.nd Western Ra.ilwa.y ConipanJJ v. Denny, 
106 Va. 383. The servant of an independent contractor en-
gaged in doing some work for the Norfolk and Wes tern Rail-
wnv Comnanv was killed on the property of the Norfolk and 
W"estern Railwav Company bv a train of cars which it was 
operating while he was walking to the exact location of his 
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work. Upon the trial of the cause .the lower court instructed 
the jury as follows: 
"The Court instructs the jury that if they -believe from the 
evidence the defendant company contracted with contractors 
to do certain double·tracking for it between Oakvale and Wil-
lis, and further believe from the evidence that it was contem-
plated in said contract that the men engaged in said work 
should use the track of said company in going to and from 
said work, or that such use of said track was practically 
necessary in order to accomplish said work, such use of said 
tract by the employees of said contractors did not constitute 
said employees eJther trespassers or mere licensees, but they 
were there by invitation of the company. If, on the contrary, 
the jury believe from the evidence that such use was· neither 
contemplated nor practically necessary, as afoiesaid, 
1s• ,i;then the mere use of said track by said employees, even 
with the company's knowledge, whether for the sake 
of convenience or otherwise, co·nstitutes them mere licensees, 
and as such the defendants owed. tµem the s~me duty as to 
trespassers. '' · · : - . 
The ·· Court said : 
"The object of this instruction is to take the persons in-
jured out of the category of mere licensees, and to place them 
upon the railroad track by the invitation of th~ company, 
thus changing the nature of the duty owed to them by the 
railroad company, when there is no evidence of any such fact. 
Nor is there any· evidence that the use of the railroad track 
tl1(S a passtwa~l{ Was t1,ecessary to the acco1nplishnient of the. 
work upon which -the employees were engaged. There is evi-
dence that the track was a more convenient way of reaching 
the work. One of the grounds of defence was that plaintiffs' 
intestates were guiltv of contributory negligence in going on 
the track and in failing to keep a reasonable lookout for ap-
proaching trains ; but if it was necessary to go on the track 
in order to do the work which they were employea. to do, that 
necessity would be the equivalent of an invitation. We do 
not mean to say that walking upon the track, under the cir-
cumstances, was in itself proof of contributory negligence; 
but it did impose upon them a higher degree of care in look-
in_q oru,t for a.p.proachvng trait'bS, or for any other so1u,1·ce of 
·daw,.ffer ~ham, would have been the ca.qe had they been iipon. 
the track by the expres.~ invitation of the compa;ny, or as ':a 
necessary result from the fact of e'lnployment, in either of 
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which cases the duty imposed upon the railroad' company to 
look out for their safety would. have been 'in a corresponding 
degr.ee ·-.increa.sed.. ., . ~ · . · · · 
. '·The :word 'necessary' is somewhat elastic in its meaning. 
It may mean 'such·- as must be' ; . 'impossible· to · be other-wis-e·' ; 
'.not ·to be avoided'; 'inevitable.'· Webster's Diet. Or it may 
mean that one ,thing is··convenient; or useful, or essential, td 
another. Bour. Law _Diet. It is ·plain from the context that 
in the instr~ction under consideration it was used in its pri-
mary sense., as given by Webster, supra. ~,or in the next 
branch of the instruction it is· said: -'If, on the contrary, 'the 
jury believe from the evidence that such use was neither con-
"templated nor practically necessary, as aforesaid,-· then the 
mere use· of said track by said employees, even with the com-
pany's knowledge, whether for the sake of convenience or 
otherwise, constitutes them mere licensees, and as such the 
de:f endant_ owed them the same duty as to ;trespassers.' '' 
"The second (part of the r instruction )is as· fo the duty 
owed by the railroad company · to' the peb~ons injured, re-
garding- them as mere licensees. The 'd~qi:sions · or this court 
have=established that m~re licensees enterini'u_pon the.-prem-
ises _of another t~ke _upon 'th.emselv.es the ordin3:ry · risks · at-
tendant .·upon the situation as it exists. By: "me·te licensees' 
we mean those who are clothed with· ·no right, and •to 
19• whom no invitation has been ex,tended, but who are upon 
·· . t~e premises of another by .i>ermis_siorr or' 3:cpuiescence. 
Our decisj.on~ establish it to be. the duty of a railroad com-
vany with respect to mere ljcensees, ::where there is reason 
to expe~t their presence in a _position of danger upon the 
ti:ack, a_s wpere it is known to a .railroacl comvany ~hat. its 
track· is habitually used as a ·passw~y, to use ordinary ca;re 
for their safety and to do whatever may be wit4in · _its pow~r 
to a.void injury after their posit~o11 of danger is known. While 
such. licensees have no right to ~xpect. th~t railro.aq. compa-
nies shall make, or equip, or··:run t4eir trains, or construct 
or repair their tracks with a view to their safety, yet it is 
the . duty of the railroad company in the _op~ratiol) of . its 
trains, under such conditions as exist and with such _equip-
ment as has been provided, to exercise_ ordinary care to avoid 
injuring persons walking upon tl)at track_ afte.r it saw: o~ kµew 
of their danger, or c<.mld have knqwn · of .it by the exercise of 
reasonable care. " ( Italics ours.) · 1 
. Contrast the law as interpreted by this'.decision wit1J t~~ 
language of the following instruction granted on behalf. of 
the plaintiff: · 
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"The Court instructs the jury that l\ir. Reynard was an 
invitee on the defendant's property and it was the duty of the 
defendant, through its agents, servants and employees in un-
loading rails from the g·ondola car to exercise ordinary care 
to keep an effective lookout, at the time the rail was thrown, 
for persons who might be in a place of danger from falling 
rails, and if you believe from the evidence that the defendant 
failed to exercise such care to keep such an effective lookout, 
then the defendant was guilty of negligence, and if you be-
lieve from the evidence that such negligence waij the proxi-
mate cause of the death of Mr. R.eynard then you shall find 
for the plaintiff, unless you believe by a preponderance of 
the evidence that the plaintiff was also guilty of negligence.'' 
{R., p. 184). (Italics ours.) 
It can readily be seen from this instruction that the Court 
took away from the jury all question of the decedent's status, 
all question of whether or not the decedent was doing a mu-
tually beneficial act in a safe and prudent manner and was 
tantamount, in the instant case, to instructing the jury to 
find for the-plaintiff unles.s the decedent was guilty of contrib-
utory negligence. 
We believe that the foregoing authorities demonstrate 
clearly that the plaintiff's Instruction No. 8 was erroneous be-
cause tbere was no evidence in the record to justify the 
20• Court in holding that Reynard was an •invitee. The 
Court in so holding not only held that he was an invitee 
on the defendant's property, but that he was an invitee in the 
particular place where he was injured. Apparently it lost sight 
of the fact that there are limitations on implied invitations. 
In discussing this question, we may concede, for the sake 
of argwment O'n,ly, that Reynard was an invitee on the Belt 
Line yards, but·we strenuously deny that he was an invitee 
at the place where he was injured. 
As pointed out in the statement of facts, there were fpur-
teen available means of reaching his objective. · Only two 
offered anv danp:er. He chose one of those. Unless he "\Vas 
expressly invited to use that particular path, or unless it is 
established by a preponderance of the evidence that it -was 
rea.so,iably nece.9sar11 for him to use that path, he was not 
invited to use· it. It mav have been the most convenient 
means of reaching. his objective, but that does not answer 
the requirements. 
A':1. ~aid by our t,upreme ·court in Pettyjohn v. Basham, 126 
Va. 72: · 
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"If an invitation is to be implied at all, it is restricted to 
such a use as was reasonably necessary, and is not extended 
to uses not contemplated nor reasonably to be expected, 
tl1ough apparently convenient. • • ~. ln order for the plain-
tift to occupy the position of invitee, it must appear that the 
itse was not nierely convenient, but reasonably necessa1·y for 
the work to be dmie. If it could not have been reasonably 
anticipated that any such use would have been· made of the 
scaffold (equivalent to tile path"in the case at bar), an invita-
tion to make such use will hot be implied. Mere convenience 
is not invitation.'' ( Italics ours.) 
In Smith v. Trimble, (Ky.) 64 S. W. 915, a paper-hanger 
was injured by stepping:onto a balcony leading from an upper 
porch to an adjacent room. The balcony fell. It was not 
necessary for him to use the balcony in going to or f r_om the 
rooms upon which he was at work, but he used it for his 
greater convenience in calling to fellow-workmen below. 
21 • The Court then went •on to say that when he was using 
premises reasonably 'necessary to enable him to do his 
work that he was an -invitee. "But beyond that appellee 
owed appellant no duty greater than to a stranger or tres-
passer• • • and when appellant, without invitation or knowl-
edge of the own(\r, went into or upon other parts of the prem-
ises not necessary for the perf onnance of hi,s labor, he as-
S\lJI18d all the ri.sk of doing so. He was neither required, ex-
pected nor allowed to be at the place where he was injured, 
.consequently appellee was under no duty to ¥.m to provide 
a place of safety." 
In Ryan v. Toop, 99 N. Y. S. 590, a sub-contractor for the 
plastering in the building in process ordered his servant to 
plaster along a stairway,. and the servant attempted to do so 
by standing on iron treads on the stairs, which were not built 
or intended to work on, but were merely to serve as a sheath-
ing for stone treads. One of them gave way. It was held 
that the contractor was not liable, as the plaintiff was not 
there bv invitation. 
On page 78 of the opinion.in,.the Pettyjohn.Case,. the Court 
said: 
"The invitation, however. is rarely, if ever, unlimited, and 
especially when implied, • • •.'' 
On page 79, in the same case, the Court said: 
'' If Basham was a mere licensee, then he took upon him-
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~elf the risk of the scaffold ~s .h.e f.ound it, and cannot re-
cover, but if he was an invitee,:a.nd the invitation extended to 
that use of the scaffold, .then Pettyjohn & Sons are liable to 
him fo·r the injury sustained in consequence of its fall.'' 
(Italics o~rs.) . .. . . 
The cases mentioned and the quotations from the Petty-
john ca~e emphasize the limitations .. upon an invitation and 
are to the effect that altho~gh an injured party niay be an 
invj.tee on the premises generally, .he...is not an invitee at the 
place of the accident, unless.-iit was reasonably *neces-
22• sary for him to be at that point, and _the fact that that 
:was a convenient means of B:_ccomplishing. his objective 
does-not extend the invitation. ·.· . · ,. 
Applying these principles to the case at bar, it seems clear 
that Reynard was not an invitee on the particular path where 
];te w~s injured. .· 
.· 1nstruction D 6 offered by the plaintiff is as follows: 
: '' The Court instructs the jury -that= Reynard. ,:wa~ .a bare 
licensee and was merely reliev.ed from/the responsibility-··of 
~ trespasser. In walking alo:qg ~ the· side of the defendant's, 
work train ,he took upon hims~}.f all the ordinary risks which 
attached t~ the place and to .the ope-ration·s · t:Wen carried on 
there by the defendant. The ~ef endant did not owe him .the 
duty of preyision and was not required to provide additional 
force in order._ to keep a lookout for. him nor,: to· warn ·him of 
the dang·er of the situation. It was o.11ly required to use ordi-
nary care with the facilities at hand and under the existing 
cirranmstances to discover him and avoid .injuring ·him. · 
"Thev must find for the def endanf unless they believe from 
a preponderance of the evidence that the defendant failed to 
use ordinary care with the facilities at hand and· under the 
existing _circumstances to avoid injuring him." · · 
. . ' ~ 
It is dirP.ctlv _contrndictory .of I11struction No. 8 given for 
the nlaintiff. Bv it the Court would have told· the iury that 
thA -plaintiff was a licensee_. whflt .rhik he. assumed as a li-
raPn~lle. :rnrl tl1e dutv owed bv the defend,mt to a licensee. 
Jtci Mncluclin!! parag-ranh would have told tl1e in.ry that they 
s}lm,ltf -Ann ·for thP. defenrlant unless thev believed from a 
nrf)mmclerrm~e of the evidence that the defendant failed to 
ui:io the raare renuirerl of it towards n licensee. 
Tt Nmnot hf, controvertPil that the instr11~tion P-orrMtlv 
sets out the duty owed. · This Court has defined that duty 
. ' 
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in numerous cases, including Shiveley's Adm'r v. N. <.t W.R. 
Co., 125 Va. 384, 388, where it said: 
'' (2) The duty which railroad companies owe to licensees 
is succinctly stated in Washington & Old Dominion Railway 
v. Ward's Adm'r, 119 Va. 341, 89 S. E. 143, thus: 'Rail-
23* · road companies do not *owe any duty of prevision to 
licensees, but must, with the facilities at hand and under 
the circumstances as they exist at the time, exercise reason-
able care to discover and avoid injuring them, ( Citing cases.) 
''While it is not the duty of a railway company to provide 
additional force in order to keep a proper lookout for li-
censees, it is the duty of the employees of the ·company .upon 
a train, considering all the surrounding· circumstances, to 
use reasonable care to discover, and not to injure, any person 
whom they might reasonably expect to be on the track at that 
point. C. ~ 0. Ry. Co. v. Saunders' Adm'r, 116 Va. 832, 83 
S. E. 374." 
Let us compare the facts in the case at bar with the case of 
Denny v. N. db W. Rwy. Co., sitpra. 
The Denny Case involved an accident which occurred in 
West Virginia but it was decided according· to Virginia law, 
and while it 'was decided many years ago, the opinion therein 
expressed has never been modified or reversed. It is still the 
·1aw. · · 
In that case, the decedents were employees of a contractor, 
just as in the case at bar. They were walking: along: the rail-
road tracks to the point at which they were to work. They, 
and all the other laborers, had for some time been using the 
tracks for that purpose, with the knowledg·e of the Railroad 
Company. and without any objection from anyone. While 
so using the tracks. they were killed by a train of the def end-
ant. The manner in which the train was operated was such 
that the defendant would have been guilty of the grossest kind 
of neirligence to an invitee. 
In the case at bar. Reynard was not actually performing 
any of the work un~ertaken by his company. but was going 
to · the rail.road yard for the nurpose of paying; off his com-
panv '~ employees. He went there without notice to the Rail-
road f!ommmy and 011 an 11.nm~ual ilav. to-wit. a Saturday. 
He liad previously paid off on Fridays and this was the 
24,jfc ~rst o~casion when •be bad paid off on a Saturday. 
There is no evidence that he ever walked tbroug-b that 
yard bP,fore, and no evidence that any employee of the Rail-
road Company knew he intended to go on the yard that day, 
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or saw him on the yard, until Charlie Martin saw him at the 
moment he was struck. 
1'here is absolutely 110 evidence to show-that there was any 
benefit to the Railroad Company from his visit. It was solely 
for the purpose of his convenience and the convenience of bis 
company. 
1.'bere is no suggestion in the evidence that it was necessary 
for him to use the particular path between Track No. 5 and 
Track No. 6. There is not even any evidence that that was 
the shorter or more convenient way for him to reach his 
objective. 
On the other hand, the uncontradicted evidence .shows af-
firmatively that there were twelve other means of access to 
his destination; all of them safe. 
In the Denny Case the trial court did not hold as a matter 
of law that tl1e decedents were invitees. It merely submitted 
to the jury the question of whether they were invitees or 
licensees, and this Court held that the evidence did not justify 
submitting that question to the jury. 
In this case, even if we concede, which we do not, that there 
was any evidence competent to fix the status of· Reynard as 
an invitee, there is certainly far less such evidence than there 
was in the Dennv Case. Notwithstanding this, the trial court 
did not even submit the question to the jury. It held as a 
matter of law that Reynard was an invitee, 
·we earnestly contend that Instruction No. 8 should l1ave 
been rejected and Instruction D 6 should have been given, 
if there was sufficient evidence to submit the case to the jury 
at all. 
•Even if we were not entitled to Instruction D 6, tlie 
25* very least to which we were entitled was to have the 
Court define ''invitee'' and "licensee", and submit to 
the jury the question of Reynard's status. "'\Vith that in vi~w, 
we offered Instruction D 6-A (R., p. 199) after Instruction 
D 6 had been tefused. That having been refused, we offered 
Instruction D 8 (R., p. 202) to the same effect. 
vVe then offered instructions embodying our theory that 
even if Reynard was an invitee on the property of the de-
fendant., he certainly was not an invite~ on the particular path 
where he was injured. Those instructions, all of which were 
refused, were: D 8-A (R., p. 206), D 9 (R., p. 201) and D 10 
(R.! p. 199). 
The authorities cited above demonstrate clearly that an 
implied invitation is not unlimited, but is, in fact, limited, and 
applies only to the portion of the premises reasonably neces-
sary for the accomplishment of the work at hand. 
,' f: 
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Even if we assume that Reynard was an invitee and that 
the defendant owed him the duty applicable to that status, we 
submit that the defendant did exercise ordinary care to keep 
a reasonable lookout., bearing in mind that it had no reason 
whatever to expect Reynard on its property; that the paths 
in question were used only by railroad employees and people 
having business with it, and that ·Wilkins, the foreman, knew 
at the time the rail was thrown the exact location of all per-
sons then on or expected to be on the railroad yard. It is 
true that this does not meet the requirement of keeping a 
lookout at the exact time the rail was thrown, but we again 
submit that was erroneous, and the proper language would 
have been "before the rail was thrown". 
26* *' Applying· the law as laid down by this Court in 
the Denny Case, supra, to the evidence in the case at bar, 
we submit: 
(a) The Court should have stricken out the evidence of 
the plaintiff. 
(b) The Court should have refused the plaintiff's Instruc-
tion No. 8 and should have given the defendant's Instruction 
No. D 6. 
(c) If we are wrong in both (a) and (b) above, the Court 
slwuld at least have submitted the questions involved to the 
jury by giving one of Instructions D 6-~J.\., D 8, D 8-A, D 9., or 
D 10. 
This brings us to section (b) of the fifth assignment of 
error. 
Attention is called to the evidence to the effect that the 
paths in question were never used by anyone save the railroad 
employees and pers.ons having business with the railroad, and 
that. Wilkins knew where Shaner's men and all the railroad 
employees then on the yard were. Attention is again called 
to the fact that prior to the particular day on which the acci-
dent happened, which was Saturday, the Shaner men had al-
ways been paid off on Fridays. That was the first time they 
lmd ever been paid on a Saturday. 
Therefore the railroad company had no reason to expect 
Ucynard at that particular time, and no person of ordinary 
prudence would have expected him there. In these circum-
stances, there was no duty on the Railroad Company to look-
out for him. · 
In Virginia, etc., Co. v. Hu,.qhes, 118 Va. 731., 741, the Court 
quoted with approval the following language: 
" 'lt is not negligence to fail to take precautionary meas-
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ures to prevent an injury, which if taken would have pre-
vented it, when the injury could not reasonably have been 
anticipated, and would not have happened but for the oc-
currence of exceptional circumstances * • «i The first req1tisite 
of proximate cause is the doing or omitting to do an act 
which a person of ordinary prudence could foresee 
27• •might naturally or probably produce the injury, and 
the second requisite is that it did produce it.' " (Italics 
ours.) 
· In Dennis v. Odend'hal-Monks Corp., 182 Va. 77, the facts 
alleged were as follows : 
The defendant left on the street a truck and on the seat 
of the truck a Pepsi-Cola bottle containing muriatic acid. 
Young children were accustomed to playing in that neighbor-
hood, which fact was known to the defendant. The infant 
plaintiff, three years of age, climbed on the truck and drank 
some of the acid. The trial court sustained a demurrer. This 
action was approved by the Supreme Court. Note the follow-
ing language, on pages 80 and 81 : 
'' The trial court, in sustaining the demurrers, took the 
position that the happening complained of could not reason-
ably have been expected; that foreseeableness or reasonable 
anticipation of the consequences of an act is determin.ative 
of the question of negligence. 
. "The court made its written opinion a part of the record, 
in which it cited cases from this court as authority for its po-
sition. The case of Virginia Iron, etc., Co. v. · Hiighes, 118 
Va. 731, 88 S. E. 88, is cited in which it was said: · 
,·, (1) 'It is not negligence to fail to take precautionary 
measures to prevent au injury which, if taken, would have 
prevented it, when the injury could not reasonably have been 
anticipated and would not have happened but for the occur-
rence of exceptional circumstances.' · 
'.' And again tl1e case of Newport News, etc., Elec. Co. v. 
Clark, 105 Va. 205, 52 S. E. 1010, 115 Am. St. Rep. 868, . 6 L. 
R. A. (N. S.) 905, was cited. 
"(2) 'If an occurr.ence is one that could not reasonably 
have been expected the defendant is not liable. Foreseeable-
ness or reasonable anticipation of the consequences of an act 
is determinative of defendant's negligence.' 
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"(3) And the case of Southern lly. Co. v. Bell, 114 F. (2d) 
341., 343, is also cited, with the following quotation: 
28* *'' '* * * it is a sound rule, that one is liable for only 
those consequences which in the light of attendant cir-
cumstances, could reasonably have been anticipated by a pru-
dent man, but not for casualties which, though possible, were 
wholly improbable.' '' 
Brady v. Southern Rwy. Co., decided by the Supreme Court 
of the United States, December 20, 1943, and reported in 64 
Supreme Court Reporter, at 232, is authority for the same 
proposition of law. In that case., which originated in North 
Carolina, there was a verdict and judgment for the plaintiff 
for $20,000. The Supreme Court of that State reversed the 
judgment upon the gTound of the failure of the evidence to 
support the verdict. Its action was affirmed by the Supreme 
Court. 
The facts were that a train on which the plaintiff was em-
ployed was engaged in shifting cars in a railroad yard. After 
it had passed a switch in the performance of its operations, it 
had occasion to back over the same switch, the train at that 
time consisting· of an engine and four cars. In the very short 
space of time between the first passage over the switch in 
question and the second attempted passage, a deraile:r had 
been placed 011 the track, and the car on which the plaintiff 
was riding struck it ''the wrong- way". 
It ran on the derailer from that direction and Brady was 
thrown from the car and killed. There was evidence that 
trains rarely ran on the derailer the '' wrong way.'' One 
testified that throug·h years of experience he had only seen 
trains do so four or five times. 
The Court remarked that there was doubi from the evi-
dence as to who placed the derailer on the track, calling atten-
tion to the fact that Brady himself might have done so, but 
held that the wrongful use of the derailer immediately oc-. 
casioned the harm. Note ·the following language ·•ap-
29* pearing on pag·c 236: 
"The Supreme Court of North Carolina (222 N. C., at page 
370, 23 S. E. 2d, at page 338)., was of the view tliat striking a 
derailer from the unexpected direction 'was so unusual, so 
contrary to the purpose' of the derailer that provision to 
guard against such a happening was beyond the requirement 
of due care. ·with this we agree. · Bare possibility is not suf-
ficient. Milwa,1tkee, etc., R. Co. v. Kellogg, 94 U. S. 469, at 
page 475, 24 L. Ed. 256: 'But it is generally held, that, in 
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order to warrant a finding that neg·ligence, or an act not 
amounting to wanton wrong., is the proximate cause of an 
injury it must appear that the injury was the natural and 
probable consequence of the neglig·ence or wrongful act, mul 
that it ought to have been foreseen in the light of the attend-
ing circumstances.' Events too remote to require reaRonab)e 
prevision need not be anticipated. It was so held as to an 
intervening· embarg·o after a delay in transit which was caused 
by negligence. '' ( Italics ours.) 
Certainly the evidence mentioned above was ample to en-
title the defendant to have that theory submitted to the jury. 
If a railroad company is not required to anticipate that a 
train would be derailed by running· up on a derailer from the 
wrong direction, then the defendant in this case should not be 
required to anticipate that Reynard would be on its premises 
at all, and certainly it should not be required to anticipate, 
with twelve absolutely safe routes open to him, that he would 
choose one of two that were dangerous. 
Instructions D-7 (R., p. 200), D 7-A (R., p. 201), and D 13 
(R., p. 205) were submitted singly for the purpose of present-
ing that particular theory to the jury. At least one of them 
should have been given., but all were refused. 
Section ( c) of the Fifth Assign1nent of Error. 
In this case, Reynard had fourteen ways of reaching Ms ob-
jective. All were open and obvious. In addition to ._that, he 
knew what work was going on in the railroad yard and 
30• could see the rails lying in the path •ahead of him. If, 
under these circumstances, he chose a path of danger, 
he assumed the risk incident thereto. Instruction D-11 (R., 
p. 204) was offered by the defendant, but refused. 
Section, (d) of the Fifth Assign1nent of Error. 
We stated above that the issue of contributory negligence, 
which was the sole issue submitted bv the trial court to the 
jury, was submitted under inadequate instructions. To pre-
sent the question of contributory negligence to the jury, the 
defendant tendered, first., Instruction D 3 (R., p. 208), and 
that having been refused it tendered Instructions D 4, D 4-A 
(R., p. 203), D 15 (R., p. 205) and D 12 (R., p. 206). All were 
refused as written. The Court, however, offered to give what 
is described as a modification of Instruction D 3. Actually 
the modification emasculated the instruction. The defendant 
having been denied all the instructions it requested, availed 
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itself of the Court's offer, and requested modified Instruction 
D 3, which was given (R.., p. 208). The following shows In-
struction D 3 as requested and also in the form to which it 
was amended. 
"The Court instructs the jury that it was the duty of Rey-
nard to use ordinary care for his own safety (to look at and 
, observe the existing conditions and the operations being car-
ried on in the defendant's yard and to apply such knowledge 
as they believe from the evidence he had of the operations 
then in progress.) Ordinary care is such care as a person 
of ordinary prudence similarly situated and having the same 
knowledge which you believe from the evidence Reynard had 
or should have had ( of the operations then going on) would 
have been expected to use under the existing circumstances. 
'' If the jury believe from the evidence that Reynard failed 
to exercise ordinary care (take such precautions and that by 
taking them he could have· discovered that rails were being 
thrown from the work train of the defendant in time to have 
avoided the accident,) then he was guilty of negligence, and 
if such neg-lig·ence on his part proximately contributed to the 
accident, they must find for the defendant, even though they -
may further believe from a preponderance of the evidence 
that the defendant was also guilty of negligence." 
31 * *The languag·e within the parentheses was deleted by 
the Court. The language which is in italics was added 
hv the Court. · 
"'What the Court did was to refuse to tell the jury that it was 
the duty of Reynard to look at and observe existing condi-
tions; that it was his duty to apply such knowledge as the 
jury might believe from the evidence he had of tl1e operations 
then in progress. It also refused to tell the jury that if 
Reynard failed to take the precautions set forth in the first 
paragraph of Instruction D 3 as offered and that by taking 
them he could have discovered that rails were being thrown 
from the work train of the defendant in time to have avoided 
the accident, he was guilty of negligence. Any litigant is 
entitled to l1ave the jury's attention directed to particular 
f ea tu res of the evidence and to have the Court tell the jury 
the legal effect of those features. It is always the dutv of 
every person to exercise ordinary care for his own safety," and 
this necessarily includes the duty to look at and observe con-
ditions which are open and obvious, and to apply such knowl-
edge as that person may have. Here, Reynard was in a large 
railroad yard, the yard itself being a proclamation of danger, 
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and it was incumbent upon him to do those things. The law 
on this subject is well settled and has been stated repeatedly 
by this Court in innumerable decisions ; among them., the case 
of Springs v. Va. Ry . .& P. Co., 117 Va. 826. The plaintiff, a 
pedestrian, undertook to cross the car tracks of the defendant. 
He left the sidewalk and started diagonally across the street 
to a point from which he had a perfectly fair view down the 
railroad track for a distance of seven hundred feet, or more. 
At that point, he stopped and looked to see if there was any 
car approaching, and saw nothing. The point where he· 
stopped to look was about fifteen or twenty feet from the 
32• *sidewalk on the north side of the track. .According to 
the plaintiff, at that point he took a fair view and there 
was no car in sight. He therefore felt so sure that he did 
not look any more. He was struck by a car. A demurrer to 
the evidence was sustained, the Court holding that he was 
not entitled to a recovery, "because of his own gi'oss con-
tributory negligence, appearing from his own evidence in the 
case, which negligence., on his part, continued up to and con-
curred with the neglig·ence of defendant in error, if any, at 
the very moment of the accident causing his injuries; • * ·*. '' 
In discussing the duty of a plaintiff in such circumstances, 
this Court, on page 834, said : 
"Speaking of the well established principle that the duty 
to look and listen is imposed upon a traveler on a highway ap-
proaching a railroad crossing, the court's opinion in South-
ern Ry. Co. v. Jones, 106 Va. 412, 56 S. E. 155, says that this 
duty to look and listen for approaching· trains is a continuing 
du.ty, 'and if there is any point at which, by looking and 
listening, a person injured could have avoided the accident, 
and he failed to do so, then his contributory negligence de-
feats a recovery for the injury. If he could have seen and 
did not see an approaching train, then he failed to discharge 
the duty which the law imposes.' " (Italics ours-.) 
In the case at bar, we had no moving train, but·we are con-
cerned with a large railroad yard and the unloadin~ of rails 
.from a work train located therein. The plaintiff's mtestate, 
according to our contention, knew what work was going on, 
and assumed that the next rail to be thrown from the work 
train would be thrown on the opposite side. He could see 
the rails in the path beyond the work train, which would·l1ave 
given him notice of what work was going on. Furthermor~ 
he being the medium through whom the defendant ·gave the 
Shaner Co:rppany instructions as to the work, is · obliged. to 
have known what was going on. 
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In these circumstances, it was clearly the ·~duty of 
33* Reynard to *loo}{ at and observe what was going on be-
. fore his very eyes, and to apply the knowledge He had, 
and it was the defendant's right to have the jury so told. 
If-we--are right in our contention that the above "Stated fads 
are- shown -by the evidence without contradictfon, then the 
Court shohld have held. Reynard guilty of negligence as a 
matter of law, and it having failed to do so, this Court should 
do so. - ' · · 
If, on,.the other hand, the· e.vidence does not~ e~tablish such 
facts without contradiction, -there is ample: evidence : from 
wl1ich the jury might have so founfl, and the defendant was 
entitled to have the question submitted to the jury under 
proper instructions. · .· 
. ( 
Sixth Assig~ment of Error. 
For the reasons ·stated aJ:>ove., we submit that the ·trial court 
should have set aside the ve!dict of the jm;y and should have 
entered a final judgment. for. the defendant, and if having 
failed to do so, this Cou:rf:should do so. · 
In conelusipn, ·we summarize our contentions ·as· follows: 
- --;·•· - . . .· . 
•· ' ' 
1. There .is .no evidence in the record which would have 
justified the jiiry''in finding that the decedent was an invitee 
either ( ~) upo~ any part of the defendant's premises (or (b) 
·at the particµl~r 1io}rtt·where he was injured. Ce1\tainly, the 
Court was .. ·not j11ei'tified in holding as a matter of law that he 
was an invitee at the point where he was injured. · In· this 
connection we call attention to the proposition of law sefJorth 
in the Davis Bakery Case, am,te, page 17: · · 
'' * * *: The Court will not assume an invitation was ex-
tended to the plaintiff to do work in a dangerous way, when 
it was possible to follow another method involving ·no danger 
at all." (Italics ours.) 
34• * Attention is directed to the very material difference 
between the facts in the Denny Case, supra, and the case 
at bar. In the former, this Court held that there was no evi-
dence that the route followed by the decedents was necessary, 
but there was direct evidence that it was .a convenient route 
for reaching their proposed destination. In the case at bar~ 
not only is there no evidence to show that the use -of the par-
ticular path was necessary but ~here is none to show that it 
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was the most convenient route by which Reynard could have 
reached his intended destination. 
2. Even if he were an invitee the instruction of the Court 
erroneously defined the duty owed to him. 
3. The uncontradicted evidence shows that the decedent oc-
cupied. a status no higher than that of a licensee. 'rhere is 
no evidence that the defendant failed in any duty owed a li-
censee. Eaeh of the defendant's-motions to strike· the plain-
tiff's evidence should have been sustained. The Court, bav-
ing overruled each of those motions, should have sustained 
the defendant's motion to set aside the verdict and enter final 
judgment in its favor. · 
4. If this Court should disagree with us in the positions 
taken above, we submit that there was ample evidence from 
which the jury could have found that Reynard was a licensee. 
In these circumstances, the Court should have defined an in-
vitee and a licensee, respectively, and should have left it to 
the jury to determine which status he occupied. It should, 
further, have defined the duty owed to each, so that the jury 
could have determined whether there was a breach of the 
defendant's duty to Reynard in the status whieh the jury 
determined he occupied. Instead 0£ that, the Court held as 
a matter of law that Beynatd was an invitee at the 
35• •point where he was injured and; in effect:, instructed 
the jury to find the defendant guilty of primary negli-
gence. 
5. Whether Reynard was a licensee or an invitee when he 
chose a dangerouEl path, with twelve pert ectJy safe paths open 
and obvious, he assumed the risk incident thereto. If he were 
a Jicensee, as we contend, he assumed the risk of all operations. 
being carried on in the defendant's yard. . 
6. Reynard was guilty of contributory negligence. 
This petition will be filed with Mr. Justice John W. Eg-
gleston, at Norfolk, Virginia. A copy of it was delivered to 
counsel for the defendants in error on the 4th day of April, 
1944. 
Respectfully submitted, 
NORFOLK AND PORTSMOUTH BELT 
LINE RAILROAD COMP ANY, 
By WILLCOX, COOKE & WILLCOX, 
Its Counsel. 
We, Alan J. Hofheimer and Thomas H. Willcox, counsel 
practicing in the Supreme Co.urt of Appeals of Virginia, cer-
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tify that in our opinions sufficient matter of error appears in 
the proceedings and judgment shown by the record accom-
panying the above petition to make it proper for the same to 
be rejected by said Court. 
Our respective addresses are as follows: 
Alan tT. Hofheimer: 414 Bank of Commerce Building, Nor-
folk 10, Virginia. • 
Thomas H. Willcox: 419 Bank of Commerce Building, Nor-
folk 10, Virginia. 
Receivecl April 4, 1944~ 
ALAN J. HOFHEIMER, 
THOMAS H. WILLCOX. 
J. W. E. 
April 26, 1944. Writ of error and supersedeas awarded by 




Pleas before the Court of Law and Chancery of the City 
of Norfolk, at the Courthouse of said City, on Saturday, 
the 19th day of February, 1944. 
Be It Remembered, that heretofore to-wit: On the 3rd qay 
of November, 1943, came T. Helm Jones, Administrator of 
the estate of Albert H. Reynard, plaintiff, by his attorneys., 
and filed in the Clerk's Office of said Court, his notice of Mo-
tion for judgment against Norfolk and Portsmouth Belt Line 
Railroad Company, defendant, in the words and figures fol-
lowing: 
You are hereby notified that on the 18th day of November, 
1943, the undersigned will move the Court of Law and Chan-
cery of the City of Norfolk, Virginia, for a judgment against 
you in the sum of fifteen thousand dollars ($15,000.00) which 
sum is due and owing by you as damages by reason of the 
following facts, to-wit: 
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That heretofore to-wit: ·on the 21st day of August., 1943, 
you were the owner and user of a certain railroad,:.tracks and 
cars in the City of Norfolk, Virginia, and that ()n the. said 
day you, your servants, agents, and employees were engaged 
in unloading steel railroad rails from a gondola car at or 
nea! Sea~ells Point Yard west of Hampton Boulevard, in the 
City of Norfolk, Virginia, and while so eng·aged in unloading_ 
said steel railroad rails from said car you, your agents, 
servants and employees., did negligently, carelessly and with 
titter disregard of the safety of the persons who 
page 2 ~ might be lawfully near the said car, threw or 
dropped a steel railroad rail from said gondola car 
~pon and against the plaintiff's intestate who was then and 
there lawfully passing by said car. 
By reason whereof, the plaintiff's intestate received mortal 
injuries from which he died on the 23rd day of August, 1943. 
The undersigned fl!rther alleges that the said Albert H. 
Reynard, deceased, left surviving him his widow, Rita E. 
Reynard, and Kenneth Albert Reynard, son, four years of 
age. 
The undersigned further alleges that he ............ duly 
qualified as Administrator on the Estate of Albert H. Reyn-
ard, in the Court of Law and Chancery of the City of Nor-
folk, Virginia., on the 22nd day of October, 1943. 
LEIGH D. WILLIAMS, 
Attorney, 
T. HELM JONES, 
• 1 Attorney, 
T. HELM ,JONES, . 
Administrator of the Estate of 
Albert H. Revnard. 
By LEIGH D. WILLIAMS, 
· Couns~. 
By T. HELM JONES, . 
Counsel. 
RETURN. 
Executed Nov. 2nd, 1943, by delivering a copy of the within 
to H. Cunningham, Treas .. , for Norfolk Portsmouth Belt Line, 
a corporation, in the city of Norfolk, wherein he resides and 
wherein the said corporation is doing business. 
LEEF. LAWLER, 
. Ser gt., City of Norfolk, Va. 
By R. B. WOLFE, Deputy. 
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page 3 ~ And afterwards : In the Court .. of Law and Chan:-
cery of the City of Norfolk, on the 18th day of No:-
vember, 1943: 
. This day came the parties, by thei~ atto~neys,, and there-
upon the defendant pleaded not guilty to .which the plaintiff 
replied generally. 
And afterwards: In said Court on the 4th day of January, 
1944: · 
This day came the parties, ·by their attorneys, and on mo-
tion of the defendant, the Court doth order that the style of 
the plaintiff be amended to read: '' T. Helm Jones, Adminis-
trator of the Estate of Albert H. Reynard, and for the benefit 
of American Mutual Liability Ins. Co., as its interest may ap-
pear", and which is accordingly done. 
Thereupon the defendant tendered to the Court its Special 
Plea, and the plaintiff moved the Court to reject said Special · 
Plea., which motion being fully heard by the Court, the Court 
doth reject said Special Plea, to which ruling of the Court, the 
defendant duly excepted. .. ·· 
~_l:1ereupon, the defendant filed herein its grounds of de-
fense.i. . . . 
page 4 ~ Then came a Jury to-wit: Richard C. Owen, W. 
Leon Womble, W. Bert Hastings, Rufus O. Norris, 
W. D. Norris, B. W. Summitt and C. A. Swinson, who being 
sworn the truth to speak upon the issue joined, and having 
beard· the evidence., at five o'clock P. M. are adjourned until 
ten o'clock tomorrow morning. 
SPECIAL PLEA. 
Now comes the defendant, the Norfolk and Portsmouth Belt 
Line Railroad Company, and says that the plaintiff ought ·not 
to have or further maintain his action in this behalf because : 
At the time of the accident which resulted in his death, 
Albert H. Reynard was an employee of W. G. Shaner & Sons, 
and both he and said employer were subject to the terms of 
the·Workmen's Compensation Act of Virginia. 
Said employer had insured its liability under said Act in 
the American Mutual Liability Insurance Company. 
Rita E. Reynard and Kenneth Albert Reynard, the widow 
and son, respectively, of the decedent, are the only persons 
within the classification of beneficiaries under the Statute of 
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Virginia, provided for the recovery of damages for the death 
of a person by the wrongful act of another. 
Said parties have accepted the benefits of the "\Vorkmen 's 
Compensation Act and the insurer mentioned above has paid 
a portion of the amount for which it is liable by virtue of said 
Act, and has assumed responsibility for the balance., as and 
when the same becomes due and payable. 
page 5 } By reason of the above, the right of action in t]1is 
case, if any, is in the above mentioned insurer. 
While it has a right to sue on said claim in its own name or 
in the name of the personal representative of the decedent, it 
can only sue in the name of said personal representative by 
endorsing on the writ that the action is prosecuted for its 
benefit. This it has not done. 
Of this the defendant puts itself upon the country. 
WILLCOX, COOKE & WILLCOX, 
"\VILLCOX, COOKE & WILLCOX, p. d. 
GROUNDS OF DEFENSE. 
The defendant specifically puts in issue each allegation of 
the notice of motion for judgment and will rely on its plea 
of the general issue and any defense which may be shown 
thereunder. 
In addition thereto, it avers as follows: 
1 : The decedent was a bare licensee., and as such he as-
sumed all risks incident to the location where he was, and the 
defendant owed him no duty save to use ordinary care under 
the circumstances existing at the time of the accident and 
with the means at hand to discover his presence and to avoid 
injuring him. It discharged all of said duties and had no 
opportunity to avoid the accident. 
2: Regardless of whether the defendant was a licensee or 
an invitee, he had ample opportunity to reach his intended 
destination by walking in a place of perfect safety and at a 
distance removed from the scene of activities of the def end-
ant. 
page 6 } Having such opportunities he voluntarily selected 
the roµte which led him by the car from which the 
rijils were being unloaded, a place of open and obvious dan-
ger, the danger of which he could have easily observed had 
he exercised reasonable care for his own safety, and thereby 
assumed all risks incident to the selection of such route. 
3: The decedent failed to exercise ordinary care to ob.; 
serve the conditions prevailing at the place where he was and 
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along the route which he voluntarily selected. Had he done 
so he could have avoided the accident, and the accident was 
proximately contributed to by his failure to exercise such 
care. 
4: The decedent knew what operations were 'being carried 
on by the defendant at the time and place of the accident, and 
specifically he knew that rails were being unloaded from the 
work train of the defendant. Notwithstanding his knowledge 
he elected to walk by the car and his negligence proximately 
contributed to the accident. 
WILLCOX, COOKE & WILLCOX, 
WILLCOX, COOKE & WILLCOX, p. d. 
And afterwards: In said Court on the 5th day of January, 
1944. 
This day came again the parties by their attorneys and 
also came the jury, pursuant to their adjournment, and there-
upon the jury returned a verdict in these words: ''We., the 
,Jury find for the plaintiff, the sum of $15,000.00, to be divided 
$10,000.00 for the widow Rita E. Reynard and $5,000.00 for 
the son Kennard Albert Reynard.'' 
page 7 } Whereupon, the defendant moved the Court to 
set aside the verdict of the jury and grant it a new 
trial on the ground that the said verdict of the jury is con-
trary to the law and the evidence, the further hearing of 
which motion is continued. 
And afterwards: In said Court on the 9th day of February, 
1944: 
ORDER. 
It appearing to the Court from the petition of American 
Mutual Liability Insurance Company, this day filed, that Al-
bert H. Reynard, at the time of his death was working for 
·w. G. Shaner & Sons, and that the American Mutual Liability 
Insur·ance Company, pursuant to an award of the Industrial 
Commission of Virginia, dated October 22, 1943, is paying 
compensation to Rita E. Reynard and Kennard Albert 
Reynard, widow and infant child of Albert H. Reynard, and 
that it has paid, pursuant to the Workmen's Compensation 
A ct of Virginia, the sum of one hundred and fifty dollars 
($150.00) burial expenses and one hundred and forty-one dol-
lars and eighty cents ($141.80) medical expenses, and com-
pensation paid and to be paid pursuant to said award of fifty-
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four hundred dollars· ($5.,400.00) on account- of the death of. 
Albert H. Reynard, who. was .killed by ·a rail thrown by the 
employees of Norfolk and Portsmouth Belt Line Railroad 
Company; and it further appearing to the Court that pursu-
ant to said .Act. said -.American M,utual Liability Insurance 
Company was subrogat~d to the rights of the personal repre-
sentative and next of kinJ and. thaJ.Leigh D. Williams and, .T. 
Helm Jones, prosecuted the suit against Norfolk and Por.ts-
mouth Belt Line Railroad Company, on a contingent fee basis 
and that one-third of any amount recovered is a 
page 8 ~ reasonable attorney fee; 
It is ordered that the Norfolk and Portsmouth 
Belt Line Railroad Company pay to the said Leigh D. Wil-
liams and T. Helm Jones, one-third of any final judgment 
which may ·be -rendered: herein, and the sum of :five thousa~d 
six hundred ninety-one dollars and eig·hty cents (5,691.80 )· 
to the .American Mutual Liability Insurance Company, and 
the. balance to T. Helm t1" ones, .Administrator of the estate' of 
Albert H. Reynard. · , . . . .. ·· :. 
1 . .. ,': ~ 
, ., PETITION. . . . .., . ·,·· 
American l\fotual · Liability Insurance Company, alleges 
that at the time Albert H. Reynard met his death he was work-
ing for W. G. Shaner & Sons,, and that the .American Mutual 
Liability Insuran~e Company carried Workmen's Cqmpensa-
tion Insurance on W. G. Shaner & Sons. That on the 22nd 
day··of October, 1943, the Industrial Commission of Virginia 
entered an award directing your petitioner .American Mutual 
Liability Insurance Company, to pay compensation to Rita 
E. Reynard and Kennard .Albert Reynard, widow and infant 
son of Albert H. Reynard. 
That pursuant to said award your petitioner has paid, and 
will have to pay $18.00 a week for 300 weeks, or $5,400.00, 
$150.00 funeral expenses and has paid $141.80 medical and 
hospital expenses. · .. 
'rhat. pursuant to. the v.Vorkmen,'s Compensation Act, the. · 
.American Mutual Liability Insurance Company is subrogated 
to all the righ,ts of the Administrator and heirs growing out 
of the death of Albert H. Reynard, again~t Norfolk and Ports-
mouth Belt Line Railroad Company,, and that it 
page 9 ~ has prosecuted the ·above a~tiQn in the name of the 
.Administrator _by Leigh D. Williams, on a contin-
gent fee basis. That T. H~lm Jones, also represented Rita E. 
Reynard and Kennard Albert Reynard. 
Now, therefore, the .American Mut1;1al Liability Insurance 
Company moves the Court to ascertain the amount of ex-
/ 
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penses for medical, surgical, hospital attention, funeral ex-
p~nses, the amount of compensation paid and payable by it 
under the award of the Industrial Commission of Virginia, in 
favor of Rita E. Reynard and Kennard Albert Reynard, 
widow and infant child of Albert H. Reynard., and other ex-
penses incurred by virtue of the death of Albert H. Reynard, 
and to fix a reasonable attorney fee for the attorneys prose-
cuting said suit. 
AMERICAN MUTUAL LIABILITY 
INSURANCE COMP ANY, 
By LEIGH D. WILLIAMS, Attorney. 
And afterwards: In said Court, on the 9th day of Febru-
ary, 1944: 
ORDER. 
This day came the parties, by their attorneys, and the mo-
tion of the defendant to set aside the verdict of the jury ren-
dered herein on the 5th day of January, 1944, and to enter 
final judgment for the defendant or grant a new trial, being 
fully heard by the Court., is overruled. 
Whereupon, it is considered by the Court. that the plaintiff 
recover of the defendant the sum of fifteen thousand dollars 
($15,000.00) with legal interest thereon from the 
page 10 ~ 5th day of January, 1944, until paid, and his cost 
by him in this behalf expended. To which ruling 
and judgment of the Court, the defendant duly excepted. 
It is further ordered bv the Court that the said fund be 
distributed as follows: Thirty-three and one-third per cent 
to Leigh D. Williams and T. Helm Jones, attorneys, the sum 
of Five Thousand, six hundred ninety-one dollars and eighty 
c~nts ($5,691.80) to the American Mutual Liability Insurance 
Company Sixty-six and two-thirds per cent of the balance to 
Rita C. Reynard and thirty-three and one-third of the bal-
ance to Kennard Albert Reynard. 
And at the instance of the defendant., who desires to pre-
sent to the Supreme Court of Appeals of Virginia, a petition 
for a writ of error and supersedeas to this judgment, it is or-
dered that the defendant, or some one for it, shall give bond, 
with surety, before the Clerk of this Court, in the penalty 
of seventeen thousand dollars ($17,000.00) conditioned ac-
cording to law, and upon giving of said bond the execution of 
this judgment shall be suspended from that date for a period 
of ninety (90) days from the expiration of this term of Court, 
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and thereafter until said petition is acted on by the Supreme 
Court of Appeals., if such petition is actually filed within ,the 
specified time. 
A bond in the penalty of Seventeen thousand dollars has 
been executed by the defendant conditioned as required for a 
supersedeas in Section 6351 of the Code of Virginia. 
page 11 ~ And now: In said Court on the 19th day of Feb-
ruary, 1944: 
This day came the parties, by their attorneys, and it ap-
pearing to the Court that the plaintiff has had reasonable 
notice in writing of the time and place, the defendant pre-
sented to the Court bis stenographic report of the testimony 
and other evidence introduced and proceedings had in this 
case, and moved the Court to sign and make the same a part 
of the record in the said case, which is accordingly done, and 
within sixty days from the entry of final judgment herein. 
The following· is the stenographic report of the testimony 
referred to in the following order: ' 
page 12 ~ Virginia, 
In the Court of Law and Chancery for the City of Norfolk. 
T. Helm Jones, Administrator of the Estate of Albert H. 
Reynard, Deceased., Plaintiff, 
v. 
Norfolk & Portsmouth Belt Line Railroad Company, Defend-
ant. 
TESTIMONY AND PROCEEDINGS OF TRIAL. 
Stenographic transcript of the testimony and· other inci-
dents of the trial of the above-entitled cause, tried in said 
court on January 4-5, 1944, before the Hon. O. L. Shackleford, 
Judge of said Court, and a jury, including all motions and ob-
jections, the instructions to the jury, and the exceptions of 
the parties. 
Appearances: T. Helm Jones., Esq., and Messrs. Williams, 
Loyall & Taylor, by Leigh D. Williams, Esq., Attorneys for 
the Plaintiff. 
Messrs. Willcox, Cooke & Willcox, by Thomas H. Willcox, 
Esq., Attorneys for the Defendant. 
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PROCEEDINGS. 
:Mr. ·wmcox: If your Honor please., there is a special plea 
that I filed this morning. 
Mr. Williams: I move to reject it on the ground that it is 
too late, being filed on the date of the trial. 
The Court: ,vhat is the plea? 
( The plea was handed to the Court and the same was dis-
cussed off the record.) 
Mr. Willcox: I understand that counsel for the plaintiff 
has endorsed on the writ that it is brought for the benefit 
of the insurer, and the Court has ruled that it will not be 
submitted to the jury, but· they will be instructed to write 
their verdict on a separate piece of paper. To the ruling of 
the Court that the notice of motion with that endorsement 
on it sl1all not go before the jury, I except on the ground that 
the defendant is entitled to have the jury know who the plain-
tiff in this case is. 
The Court: I will reject the plea, and I expect, if I am 
wrong in that, it will constitute non-prejudicial error. 
Mr. Willcox: I except to the ruling of the Court 
page 14 ~ in rejecting the plea, on the ground that the stat-
ute and the decisions of the Supreme Court re-
quire such procedure, and if the endorsement were made pur-
suant to directions of the Court, then I would certainly be 
entitled to have the writ with the endorsement thereon go 
to the jury. 
Thereupon, a jury was selected and sworn on the issue; the 
witnesses were sworn and, upon motion of the plaintiff, ex-
cluded from the courtroom until called to testify. 
Opening statements were made by counsel for the parties, 
and during the opening statement of Mr. Jones on behalf of 
the plaintiff the following occurred: 
l\fr. Jones: May it please the Court and you gentlemen of 
the jury, this is a suit brought in the name of T. Helm Jones 
(who happens to be myself) as the administrator of the es-
tate of Albert H. Reynard .. It is brought under what is known 
as the unlawful-death statute. It is brought by me as ad-
ministrator for the benefit of Reynard's widow and four-year-
old child. 
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Mr. ·wmcox: If your Honor please, I object to that state-
ment for the reasons that we discussed in chambers just now. 
It is not entirely accurate. 
Mr. Jones: If you are going to argue that, we had better 
exclude the jury and see just wherein it fails to be 
page 15 ~ correct. 
The Court : Let the jury be excluded. 
( The jury retired from the courtroom.) 
Mr. ·wmiams: ·what is your motion, Mr. Willcox? 
Mr. Willcox: If your Honor please, I object to the state-
ment, first, on the ground that it is inaccurate in that the suit 
is not solely for the benefit of the widow and child., which 
tbat statement would imply, but it is for the benefit of the in-
_surance company also-not for her benefit unless and until 
there is a verdict in excess of the amount the insurance com-
pany has paid or has become liable for, and I ask, first, for a 
mistrial on account of that statement. 
Mr. Williams: May it please the Court, to the contrary, 
it is for the benefit of the widow and child. 
Mr. Willcox: Yes, but not wholly for their benefit. 
Mr. Williams: Nobody has said it was wholly for the 
benefit of the widow and child. Mr. Jones said it was for the 
benefit of the widow and child. The jury has got to distribute 
the money, and unless we can tell them wl10se benefit it is 
for, we just as well not try the case, as I see it. 
The Court: The statute says ''for the benefit of the wife 
and child.' ' 
Mr. Willcox: Yes., sir, but we have two statutes here: the 
statute of death by wrongful act and the Workmen's Compen-
sation Act, and the Workmen's Compensation Act 
page 16 ~ says that the right of one who accepts the benefit 
of the ,v orkmen 's Compensation Act is assigned 
to the insurance carrier, where there is an insurance carrier, 
as in this case, and that the suit can be brought for-its benefit 
in its name or in the name of the personal representative, and 
such amount as shall be recovered, shall be used, first, to re-
imburse the insurance company for the amount it has paid 
or has become liable for. Mr. Jones' statement was that it 
was for the benefit of the wife and child. It is also for the 
benefit of the insurance company. His statement standing 
alone would indicate that they are the sole beneficiaries, which 
is misleading to the jury, and that being inaccurate, I submit 
p.e should be required to make it accurate and say that it is 
for the benefit· of the insurance company, or we should be 
allowed a mistrial. 
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The Court : I overrule the motion. 
Mr. ·wmcox: I except, if your Honor please. I do not 
. want to do anything myself to bring about a mistrial or any-
thing that is improper, but, in answer to that statement, am 
I not entitled to say to the· jury that it is also for the benefit 
of the insurance company? 
The Court: No. 
Mr. ·wmcox: Then, I will say now to the Court that I ask 
the privileg·e of saying that under th~ circumstances, and ex-
. cept to your ruling, and I want to enlarge upon the 
pag·e 17 ~ grounds of my exception to the Court's overruling 
my motion, the ground that the opening statement 
should be limited only to a statement of the facts he expects 
to prove. 
The Court: I overrule that. 
( The jury returned to the box. 
Counsel for the plaintiff resumed and concluded his open-: 
ing statement.) · 
JOHN DAVID FOSTER., 
called as a witness by and on behalf of the plaintiff and being 
first duly sworn, testified as follows : 
Examined by Mr. Jones: 
Q. Please state your name. 
A. John David Foster. 
Q. And where do you live? 
A. 304 Chapel Street, Norfolk. 
Q. How old are you, Mr. Foster? 
A. My last birthday I was sixty-seven years old. 
Q. Where are you employed nowt What is your occupa-
tion? what do you do Y 
A. I have been working on the railroad all my life. 
Q. On August 21, where were you employed Y By whom? 
By whom were you employed on August 21, 1943 Y 
A. I worked for Shaner from February 20 up 
])age 18 ~ until November. 
Q. From February 20, 1943, up until November, 
1943? 
A. Yes, sir. 
Q. Then, you were employed by them on August 21, 19430 
were vou Y 
A. Yes, sir. 
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Q. In what capacity? What were you doing? 
A. Foreman. 
Q. Foreman of what¥ 
A. On the track. 
Q. And what were the men engaged in that you were fore-
man off 
A. Sir? 
Q. What were they doing? 
A. Oh. vVe built the new track for the Belt Line and over-
hauled some. 
Q. On August 21, did you see Mr. Reynard, the man who 
was killed f 
A. Yes, sir, I seen him. 
Q. Do you know the day he was killed f 
A. Yes, sir. 
Q. vVhat day was iU 
A. I don't remember the dav of the month. 
Q. Was it Saturday or Friday? 
A. Yes, it was on Saturday. 
page 19 ~ Q. Did you see hiIU Friday? 
A. Yes, sir. 
Q. Where did you see him f 
A. I saw him up there near the coal ch~tc where I was 
working. 
Q. Had you been foreman of a gang of men on that day, 
Friday? 
A. Yes, sir. 
Q. What were you doing? 
A. I was overhauling some track. 
Q. Had you unloaded any rails from any gondola car? 
A. No, sir, I l1adn't unloaded nothing that day. 
Q. Had you unloaded any at any time since you had been 
working for Shaner as foreman f 
A. Yes, sir. 
Q. Where? 
A. Up there. 
Q. Up where? 
A. Down below the street car line. 
Q. w· ere you the foreman of the gang· that unloaded them f 
A. Shaner's foreman was unloading the rails that day. 
Q. Mr. Shaner 's foreman Y 
A. Yes, sir. 
Q. Well, weren't you Mr. Shaner's foreman! 
A. Yes, sir. 
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page 20 ~ Q. ·were you the foreman of the gang that un-
loaded them Y 
A. There were three of us. 
Q. Three foremen 1 
A. Yes, sir. 
Q. Did you see Mr. Reynard on ·Saturday, the day that he 
was killed f 
A. No, sir. 
Q. ·what day was pay day down there for the men 1 
A. Saturday was supposed to be pay day. 
Q. Did they pay off Saturday? 
A. Been paying off on Saturday. 
Q. On Saturday? 
A. Yes, sir .. 
Q. Did you see him on the day that he was killed? 
A. Sir? 
Q. Did you see him on the day that he was killed¥ 
A. That is the day that he was killed. 
Q. Did you see him after he was hiU 
A. Yes, sir. 
Q. Do you know how he was killed Y 
A. All I know is what people told me. 
Q. vV ell, you were there f 
A. Yes, sir, I was there. 
Q. Do you know what killed him? 
r,ag·e 21 ~ Mr. Willcox: He said he did not know except 
what people told him. 
Mr. Jones: Wait a minute. He can tell what he saw. 
A. They said they thtowed a rail out on him. 
Bv Mr. Jones: 
V Q. Did you see the car from which the rail was unloaded Y 
A. Yes, sir, I seen the car. 
Q. How many cars were there T 
A. They had four, I think. 
Q. Did they have an engine to them Y 
A. Yes, sir. 
Q. Which way was the train headed, east or west f 
A. Headed east., I think. 
Q. Headed east¥ You were the foreman of a gang of men. 
,vhere were you located T 
A. I was back behind the train. 
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Q. How far behind it? 
A. About a hundred feet. 
Q. What were your men doing? 
A. They were setting rail up on the head of the ties that 
were thrown·o/ the cars. 
Q. Arid that was on the track on which the train was stand-
ing, was it not? 
A. Yes, sir. 
page 22 ~ Q. The same track T 
A. Yes, sir. 
Q. Did you see any men in the car from which they were 
unloading rails ? 
A. Sir? 
Q. Did you see the men in the car from which they were 
unloading rails? 
A. Yes, I could see them. 
Q. What? 
A. Yes, I could see them, about this much of them (indi-
cating). 
Q. How tall was the car Y 
A. Oh, it will hit you along about here, I think (indicat-
ing). 
By Mr. ·wmcox: 
Q. You say around about your waist? 
A. Something like that. 
Mr. Willcox: The record shows, your Honor, that he is 
indicating his waist. 
Mr. Williams: I thought I saw him put his hands there 
(indicating above the waist). 
Mr. Jones : I thought he did, too. 
By Mr. Jones: 
Q. About what time of day was it that the accident oc-
curred, do you know? 
page 23 ~ A. Oh, it was between nine and ten o'clock, I 
suppose. 
Q. Is there a path just to the north of the train from which 
they were unloading rails? 
]\fr. Willcox: If your Honor please, I object to that as a 
leading question. 
The Court: I sustain the objection. 
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By Mr. Jones: 
Q. Did you see Mr. Reynard after he was hiU 
A. Sirf · 
Q. Did you see Mr. Reynard after he was hit? 
A. Yes, sir. 
Q. Where did you see him f 
A. He was down by the engine. 
Q. Where was he lying f 
A. Oh, he wasn't lying; they toted him and put him up in 
the engine .. 
Q. Do you know where he was standing when he was hit Y 
A. Yes, sir, I seen where they said .he was standing·. 
Q. When he was hit with the rail, l\fr. Foster, where was 
he standing f 
A. I couldn't say ; where the blood was lying, he was lying 
over ·this way from the rail. 
Q. Where was the blood f . 
A. The blood was on the box that he had his time book in, 
and his payroll. 
page 24 ~ Q. You did.not see him as he ,came down., did 
youf 
A. No, sir. 
Q. What, if anything, is there to the right of that track 
where the train was standing f Is there anything to the right 
of the track on which the train was standing f 
A. The payroll was lying on this side. 
Q. Lying where? 
A. Over next to the railroad, over here. 
Q., What is there next. to the railroad! 
.A. That is where the tank cars were standing. 
Q. What was there between the tank cars and the train· 
from which the rails were being unloaded Y 
A. The rail was lying down there. 
Q. What was the rail lying inf 
A. It was lying with its end thrown over this way. 
Q. Where was the rail lying that he was hit with, Mr ... 
Reynard! 
A. It was lying kind of angling in between the walkway. . 
Q. What was in between the two railroads? 
A. That was in between the two railroads. 
Q. Can you go between the tank cars and the cars they 
were unloading rails from f 
A. Yes, sir. 
Q. vVbat is there to walk on 7 What is there to walk on f 
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A. Well, you walk right on the dirt, on the patl1. 
page 25 ~ Q. Did you ever walk on that pa th? 
A. Yes, sir. · 
Q. Did you ever see other people walk down that path? 
A. Yes, sir. I didn't see anybody walking that day-
Q. Who uses that pathY You have been down there six or 
eight months. 
A. The·car inspectors, and anybody that wants to g·o up to 
the dock. 
Q. And you have seen them, you say, walk down that path f 
A .. Yes, sir. 
Q. More than one path? 
A. Yes, sir. 
Q. And the path, you say, is between the tracks 1 
A. Yes, sir. 
Q. How long experience have you had in the railroad busi-
ness? 
A. Sirf 
Q. What experience have you had in railroading? 
A. Ever since I was fourteen years old. 
Q. You saw them unloading rails that day, did you not? 
You saw the manner in which they were unloading· rails that 
dav' A: Yes, sir. 
- Q. Did you ever see rails unloaded that way be-
page 26 ~ fore Y 
A. No, sir. 
Mr. Willcox: If your Honor please, I object. It is totally 
immaterial whether he has ever seen rails unloaded that way 
before. · 
Mr. Williams: If your Honor please., if it was not custom-
ary to unload rails in that way, nobody could anticipate 
that they would unload them in that way. 
Mr. Willcox: The fact that this man never saw it does not 
prove custom. 
Mr. Jones: If your Honor please, he says he worked down 
there for seven or eight montns, and I think it would be rele-
vant whether or not he had seen then unload rails in that 
manner. 
Mr. Willcox: If your ~onor please, he further said that 
was the first day they had unloaded rails; and I think my 
friend is mistaken in assuming that he was in that yard for 
s~ven or eight months. 
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Bv the Court: 
· Q. ,v as that the first time you had seen rails unloaded Y 
A. It was the first time I had seen any unloaded there, ex-
cept what we unloaded ourselves. I had seen them unloaded 
all my life., ever since I started working on railroads. 
The Court: Now, let us see what the question is. ' 
(The last question was read, as follows: 
''Question: Did you ever see rails unloaded that way be-
forc f ") 
page 27 ~ Mr. ,vmcox: That is the question to which I 
object, on the ground that it is immaterial. What 
he lias seen has nothing to do with this case, and, even if it 
were admissible generally, it would not be admissible unless 
he said what kind of rail, whether it was similar rail, in simi-
lar yards, and railroads with similar equipment, of similar 
size. 
The Court: Do you gentlemen wish to argue that further? 
Mr. Jones: No, sir. We witl1draw the question. 
Tl1e Court: As I understand., counsel for the plaintiff have 
withdrawn the question. 
Bv l\fr. Jones : 
· Q. How long had you been working at that particular place 
where you were on this morning? How many days had you 
been there? 
A. I don't remember. 
Q. You don't remember how many days f 
A. No, sir-been out there a week or ten days, probably 
longer. 
Q. Did ·w. G. Shaner's men unload any rails there the day 
before! 
A. No, sir. 
Q. Did the Belt Line unload any rails there the day be-
fore? 
,.- page 28 ~ A. If they did, I didn't know anything about it. 
Q. If they had, you were there and you would 
have known it, wouldn't you Y 
A. Yes, I guess I would have knowed it. 
Q. Aud yon did not see them unload any? 
A. No, sir. 
Q. How many men did you have in your gang? 
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A. Sir? 
Q. How many men did you have in your gang? 
A. I had fourteen. 
Q. Fourteen Y 
A. Yes, sir. 
Q. Can you tell us when the Belt Line decided to haul and 
unload rails that morning¥ 
A. SirY 
Q. Can you tell us when the Belt Line Railroad Company 
decided to haul and unload some rails that morning? 
A. Yes, sir. 
Q. What time was it Y 
A. It was about eight o'clock, work time. 
Mr. Willcox: May I ask a question 1 
Mr. Jones: Yes. 
By Mr. Willcox: 
Q. You say they started unloading them at eight o'clock! 
A. I didn't say they started, but they were sup-
page 29 ~ posed to be the work hours, eight o'clock. 
Q. But you don't know when the management of 
the railroad decided they would unload rails on that day, do 
youY 
Mr.Jones: If your Honor please., I think I can clarify that 
if he will just let me ask the question and then let the witness 
answer it. 
The Court: Suppose you go ahead, Mr. Jones. 
By Mr. Jones: 
Q. Did the Belt Line man come to you and ask you to help 
him unload rails with your men Y 
A. Yes, sir. 
Q. What time of day was thatf 
A. I didn't look at my watch-
Q. How long after you had been at work Y 
A. Just started to work. 
Q. Do you know of your own knowledge whether Mr. 
Reynard knew the day before that they were going to unload 
any rails the next day Y 
Mr. Willcox: If your Honor please, I object. 
A. I don't know whether they did or not. 
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Mr. Willcox: I withdraw the objection. 
By Mr. Jones : 
Q. You did not know it? 
A. No, sir. 
page 30 ~ Q. You did not know it un;til. the next morning 1 
A. No, sir. · , 
Q. Had Mr. Reynard told you anything about obeying or-
ders of the Belt Line people? 
A. Yes, sir. 
Nfr. Willcox: I object, if your Honor please. What Mr. 
Reynard said to him is hearsay. It may be self-serving; I 
don't know what it was. 
The Court: I sustain the objection. 
By Mr. Jones: 
Q. Did you at any time lend any of your men to the Belt 
Line men? 
A. Yes, sir. 
Q. For what purpose? 
A. When they would come and ask for them. 
Q. Did they come and ask for them? 
A. They come and asked me. 
Q. On Saturday morning, did they come and ask you any-
thing about them f 
A. Yes, sir. 
Q. What did they ask youT 
A. They asked to bring my men up there, twelve men, and 
help unload the rails lt,;nd lay them on the tie heads. 
Q. How many men did you have? 
A. I had fourteen. 
page 31 } Q. So, your men were helping the Belt Line men 
unload the rails ; is that correct T 
A. Yes, sir. 
Q. Was there anything said to you by Mr. Reynard the 
day before about unloading rails the following day 1 
A N . . . o, sir. 
Mr. Willcox: If your Honor please, he has answered the 
question., and your Honor sustained the objection just now 
to a question about that, and I wish to caution co·unsel not 
to ask questions to which objections have already been sus-
tained. 
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By Mr. Jones: 
Q. Now, Mr. Foster, you were there some time. Where 
was it customnry for Mr. Reynard to pay off W. G. Shaner's 
menY 
Mr. ·wmcox.: I object unless he shows that the Belt Line 
knew. 
Mr. Jones: The answer to that, if your Honor please, is 
that the man was paying off there for weeks on the privately-
owned belt line; they certainly knew or could be charged with 
knowledge of where the men were being paid off on their own 
premises. 
The Court: I overrule the objection. 
. :Mr. ·wmcox: I except, if your Honor please. 
I 
page 32 ~ By Mr. Jones: · 
Q. Where was it customary for l\fr. Reynard to 
come to pay the men off? 
A. Paid them out on the railroad where we were working. 
Q. Right on the job f 
A. Yes,. sir. . 
Q. Can you tell us what course Mr. Reynard would take to 
get to the men Y 
Mr. Willcox: If your Honor please-
.A. Come up the railroad-
Mr. Willcox: One minute. I object. He can describe the 
physical conditions, and it is for the jury to determine what 
course Mr. Reynard had to take. 
Mr. Jones : If your Honor please, the man had to use 
that path because there was no other route to get to the job 
where they were being paid off. 
The Court: I overrule the objection. 
By Mr. Jones: 
Q. Will you tell the jury and the Court how Mr. Reynard 
would get to the g'ang of men to pay them off? 
Mr. Willcox: I renew my objection, if your Honor please. 
The Court : Overruled. · 
Mr. Willcox: Exception. 
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A. He would ·come with the payroll and come 
page 33 } where we were working. 
By Mr. Jones: 
Q. I asked you, how did he come f How would he come Y 
walking? 
A. Yes, sir ; he would always drive up in his car and get 
out of his car and come to us. 
Q. If he came to you., would he come down a path? 
A. I suppose he would. · 
Q. Did you ever see him come down a path? 
A. Yes. 
Q. Was there any other way that he could come? 
A. Sir? 
Q. Was there any other wa·y that he could have gotten to 
you except down a path Y 
A. No, sir. 
CROSS EXAMINATION. 
Bv Mr. Willcox: 
.. Q. J\fr. Foster, how many tracks are there¥ 
A. I don't know, sir. 
Q. There are several, aren't there Y 
A. Yes, sir. 
Q. And there is a similar path between each pair of tracks, 
isn't there f 
A. Yes, sir. 
Q. And he could walk down between one pair of 
page 34 } tracks just as easily as he could down between an-
other pair? 
A. Yes, sir. 
Q. Your company did a lot of work for the Belt Line, did 
it not, during that spring and summer? 
A. Yes, sir. · 
Q. And it worked in Berkley, in this particular yard, and 
at various other places, did it not? Your gangs were shifted 
from point to point on the Belt Line Y 
A. Yes, sir; we worked in Berkley and :Money Point. 
Q. Port Norfolk? 
A. Yes, sir. 
Q. And all over the Belt Line. Your gang,, I believe you 
said, was about a hundred feet to the west of the train from 
which the rails were being thrown off y· 
.A.. Yes, sir, the Belt Line unloaded-
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Q. And in between the gang and the train were rails that 
had been thrown off on the ground Y 
A. Yes, sir. 
Q. And you would come along behind and your men would 
set them up on the ties Y 
A. Yes, sir . 
. Q. The Belt Line had, during the time you were working for 
them, unloaded rails at other points on the Belt Line, had 
it noU 
A. One time. 
page 35 ~ Q. One time T 
A. Yes, sir. 
Q. One time before this. How many days had you been 
working at this Sewalls Point yard before the accident hap-
pened? 
A. Oh, I had been up there a week or ten days. 
Q. Now, you have seen the railroad men walk down the 
path between those tracks from time to time, have you not¥ 
A. Yes, sir. 
Q. And your men have walked down there from time to 
time? 
A. Yes, sir. 
Q. And you never saw anybody walk down there that was 
not working for you or working for one of the railroads, did 
vouY 
· A. I don't know whether they were working for the rail-
roads., or not, that I have seen walking down that way. 
Q. But, to your knowledge, nobody ever walked down 
there except a railroad employee or your employees? 
A. I could not say. They was going up towards the dock 
and coming from the dock~ 
Q. But, as far as you know, they may have been railroad 
men? 
A. Yes, sir. 
page 36 ~ RE-DIRECT EXAMINATION. 
By Mr. Jones : ,.; 
Q. l\Ir. Foster, how long would it require to throw a rail 
down? Between the throwing of the rails, how much time 
was required? 
A. Oh, when they get it up to the top of the car it don't 
take no time for it to fall. 
Q. How long before another rail would drop T 
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A. Oh, take one off this side and move over and get one 
off on that side. 
Q. You have not told me yet how long it would take. 
A. Oh, I would say about five minutes. I don't know. It 
mig·ht be longer, because I didn't time it, but I figure it would 
take about :five minutes. 
Q. At the time Mr. Reynard was hit., were there any rails 
lying in the path? 
A. Yes, behind the car. 
Q. Behind the car? They were on the ties, were they noU 
You l1ad placed them up on the ties f 
A. Yes, sir. 
Q. They were behind the cars there that were unloading 
the rails? 
A. Yes, sir. 
Q. They were no rails in the path 7 
A. Not only right ahead of where we was setting 
page 37 ~ them up at. There was bound to be some ahead 
of us; you know we couldn't get down· between the 
cars and set them up. 
Q. Rut you were putting the rails up behind the cars from 
which they were unloaded t · 
A. Yes, sir. 
Q. Do you know whether Mr. Reynard had his payroll with 
him that morning? 
A. Yes, sir. 
Q. How do you know? 
A. I picked it up. 
Q. Picked it up where Y 
A. Where it was lying on the ground. Everybody else had 
done passed it. 
Q. You say it was lying on the ground? 
A. Yes, sir. 
Q. Was it between the cars? 
A. Lying right next to this railroad over here where these 
tank cars were standing. 
Q. ·where was it lying with respect to the car from which 
they unloaded the rails? 
A. Oh, I didn't pay no attention. It was lying between 
this one and that one. 
Q. By the cars they unloaded the rails from f 
A. Yes, lying on this side where the tanks were. 
Q. You say you picked the payroll up. How 
page 38 ~ close was the payroll to the car they unloaded the 
rails from? 
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A. Sir? 
Q. How close was the payroll to the car that they unloaded 
the rails from 1 
A. Just a space in there between the ends of the ties, that 
is all, and the rail. 
Q. Do you know how long· those rails wer.e that they un-
loaded? 
A. 33 feet. 
Q. Do you know what they weighed¥ 
A. A hundred pounds, I think. 
Q. A hundred pounds? 
.A. A hundred pounds to the yard. 
RE-CROSS EXAMINATION. 
Bv Mr. Willcox: 
"'Q. l\:Ir. Foster, you were overseeing the work that your 
men were doing¥ 
A. Yes. sir. 
Q. And you were not timing the throwing of the rails, were 
vou? 
., A. How was that? 
Q. Your attention was devoted to seeing that your men 
picked up the rails that had been thrown from the car and 
placed them on the ties? 
page 39 ~ A. Yes, sir. 
Q. You were not paying any attention to the car 
and the unloading of the rails, were you? 
A. No, sir, I had nothing to do with unloading them .. 
Q. And you did not make any effort to see how long it took 
them to throw one rail and then another¥ 
.A. No, sir, I didn't keep no time of it. 
Q. When you speak of the rails on the ground behind the · 
car, you mean the rails that were in the path between you and 
the car, don't you T 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Jones: 
Q. You say this train was headed west 7 You were work-
ing from the river toward the station master's office, which is 
west? 
A. Yes, sir. 
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Mr. ·willcox: East. 
Bv Mr .• Jones : 
·Q. I mean from west to east. But there were no rails 
ahead of you, were there, except those that were a hundred 
feet ahead 1 
A. None onlv those that were thrown out of the car. Q: And as fast as they were thrown out your 
page 40 ~ men would put them on the ties Y · 
A. No., sir-couldn't do that. 
Q ... What did you say? 
.li. I couldn't get down between the cars and set them up. 
Q. You did not find but one rail in the path at the time 
that Mr. Reynard was bit, did you f 
A. Oh, sometimes there would be two behind the cars. 
Q. I didn't ask you "sometimes"; I asked you about the 
time that Mr. Reynard was hit and you picked up the pay-
roll: only one rail was in the path¥ 
A. I didn't count them. I don't know how many there was. 
There was some two or three in the path. 
RICHARD PERRY (colored), 
called ai::1 a witness by and on behalf of the plaintiff and being 
first duly sworn, testified as follows : 
Examined bv :Mr. Williams : 
Q. Vlba t is your name? 
A. Richard Perry. . 
Q. ·where did you work in August of 1943? 
A. Working for Mr. Shaner on the railroad. 
Q. What were you doing 1 
A. Unloading ties-railroad iron. 
page 41 ~ Q. Doing· what T 
A. Unloading· railroad iron. 
Q. vV ere you present when Mr. Reynard was killed Y 
A. Yes, sir. 
Q. Whereabouts were you 1 
A. In the car. 
Q. What car? 
A. The gondola. 
Q. Gondola? And where was the gondola car? 
A. It was behind the engine. 
Q. Which way was the engine facing? 
A. That way (indicating). 
Q. Was it toward Hampton Boulevard or toward the river T 
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A. Towards Hampton Boulevard. 
Q. Towards Hampton Boulevard? 
·A. Yes, sir. 
Q. How many cars did the engine have Y 
A. Had four. 
Q. Do you know the points of the compass, Richard Y 
A. Sir? 
Q. Do you know the points of the compass, which is north 
and south and east and west? 
A. Yes, sir. 
Q. Which is north 1 
A. This is north, ain't it (pointing)? 
png·e 42 ~ Q. You say there was an engine with four cars 
and that was facing towards Hampton Boulevard? 
A. Yes, sir. 
Q. Do you know your right hand T 
A. Yes, sir. 
Q. Which is it? 
A. (The witness indicated.) 
Q. What was there to the immediate right of that engine 
and four cars f 
A vVell, the immediate right? 
Q. vV ere there any cars or anything over there Y 
A. There was some cars setting on the right over there. 
Q. "\Vhat kind of cars were they? 
A. Boxcars. 
Q. Box cars? 
A. Yes, sir. 
Q. Which car were you unloading from f From the 1·ear, 
the first from the rear, the second from the rear, the third 
from the rear, or what? 
A. The second. 
Q. The second car from whaU 
A. From the rear. 
Q. How did you happen to be in the car? 
A.. We was unloading railroad iron. 
Q. vVere there any others of Mr. Shaner's men in there? 
A. Yes, sir. 
page 43 ~ Q. How many¥ 
A. I think it was two or three. 
Q. And how many other men were in that car? 
A.. I don't know; about fifteen or twenty, I think. 
Q. And for whom did those men work? 
A. The railroad, the Belt Line. 
Q. vYho was the boss-man in the cart 
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A. I don't know, sir-Wilkins, I think. 
Q. Wilkins? 
A.. Yes, sir. 
Q. Whom did he work for T 
A.. The Belt Line. 
Q. Now., Richard, who was giving orders in the car? 
A. Mr. "\Vilkins. -
Q. Tell the jury, please (these gentlemen here), how long, 
npproximately, those rails were. 
A. Oh, they was about from here to the ~all. 
Q. And were they heavy? 
A. Yes, sir, I should say they were ! 
Q. How many men would it take to lift one and throw it 
out? 
A. About twenty of us. 
Q. How many men would be on each end? 
A. About ten or eleven on each end. 
pag·e 44 r Q. ~i\.nd how many of these rails were in the car 
A. All of us was in there. 
at the time this accident happened Y 
Q. I am not talking about men; I mean rails. 
A. There was about two tiers of them. 
Q. About two tiers on the bottom Y 
A. Yes, sir. 
Q. In order to get those rails out, what would the boss-
man tell you to do, or what would you do? 
A. He would tell us, '' All right,, let it go." 
Q. Then what did you do? 
A. Throw it out. 
Q. "'When he would tell you to let it go, could you see where 
yon were going to throw iU 
A. No, sir. 
Q. "'Why nqt? 
A. Because you couldn't see. We was down in the car. All 
we would do was just throw it over. 
Q. Throw it over f 
A. Yes, sir. 
Q ... A_nd the boss-man told you, "Let her go"? 
A. Yes, sir. 
Q. And you ''let her g·o''? 
A. Yes, sir. 
Q. Then what happened? 
page 45 ~ A. It fell on the man. 
Q. How do you know that Y 
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A. I looked over there and he was laying down there. 
Q. ·where was he "laying"? 
A. About half-way from the middle of the car. 
Q. Alongside the car, about half-way of the middle? 
A. Yes, sir. 
Q. And what was the nature of the ground he was lying 
on? ·was it mud, or path, or whaU 
A. Path. 
Q. Did you see the payroll with him? 
A. Sid 
Q. Did you see any of the payroll down there? 
A. Yes, I seen the box laying down there. He lmd the box. 
Q. How long had you been working down there 1 
A. l don't know, sir; about six months, l reckon. 
Q. Were you expecting the pay man to come? 
A. Sid 
Q. Were you expecting the pay man to come T 
A. Yes., sir. 
Q. Now, this boss man in there for the railroad., where-
abouts was he in the car? 
A. I didn't see him. I don't know which side he was on. 
Q. You don't know which side he was on? 
page 46 r A. No, sir. 
Mr. ·wmiams : I believe that is all. 
CROSS EXAMINATION. 
By M:r. ,vmcox: 
·Q. Mr. "Wilkins was the railroad company's foreman that 
would give you the orders to '' let her go'' T 
_4.,.. Yes, sir. 
Q. Then, they had a man in there by the name of Mao 
Belc]Jer, who was a rail caller, didn't they? 
_.\.. Yes, sir. 
Q. And they would throw a rail out on one side, then they 
wou]d move the train up half a rail length and throw one on 
the other· side? 
. A .. That's right. 
Q .. And each time they moved it, Mr. ·wilkins looked over 
the side to spot the car, didn't he? 
A. He was supposed to. 
Q. What? 
. A. Yes, that is what he was supposed to. 
Q. Well, didn't he do it, and signal the conductor¥ 
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A. I didn't see him on that side., no, sir. 
Q. Which do you call the right side l 
A. This side here (indicating) is my right. 
Q. ,vhich way were you facing? 
page 47 } A. I was at that end and he was supposed to be 
at this end. 
Q. Were you at the end nearest the engine or the end near-
est the wated 
A. At the end nearest the engine. 
Q. Then, you were facing toward the water? 
A. Yes. sir. 
Q. On the rig·ht side, then, you did not see him on that side 
at all? 
A. No, sir. 
Q. Did you see him on your left side¥ 
A. The other time, yes, sir, sitting· on the car. 
Q. On your left ~ide was the side Mr. Reynard was hit on Y 
A. Hit on the right. 
Q. If you were facing the water, he was hit on your lefU 
A. He was on that side (indicating·), hit on the right. 
Q. You were facing the water? 
A. I was facing- this way (indicating·); like we pick up the 
rail and let it go this way, so I faced the cars that way. 
Q. vYere you facing the engine or facing the waterl 
.A.. I was not facing either one; I was at the end o·f the 
engine. 
page 48 ~ Q. Vv ere you in the end of the car nearest the 
eno·ine or-
A. Yes., sh~ nearest the engine. 
Q. You were in the car nearest the engine Y 
A. I wa·s. 
Q. Now, who gave the signals to move the train forward 
and to stop it Y 
A. There was two of them sitting up there; Mr. Wilkins, 
and that other man was sitting on the car; I don't know what 
his name was. 
Q. That was Mr. Sutton, the conductor, wasn't iU 
A. That's right. 
Q. He was on the next car Y 
.A. YeF-, sir. 
Q. Mr. Wilkins goave the signals when to start the train · 
and when to stop iU 
A. That is what he said, yes, sir. 
Q. And didn't he look over the side each time when he got 
to the place to drop the rail Y 
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A. He had been doing it; I don't know about that time. 
Q. He had been doing it? 
A. Yes, sir. 
Q. And you just didn't see him that particular time? 
A. No, I sure didn't. 
Q. When Mr. Wilkins said, "Let it go," Mac 
page 49 ~ Belcher hollered, too, didn't he? 
A. That's right. 
Q. Hollered., '' Let her go''? 
A. Yes, sir. 
Q. He would say, ''Catch hold of the rail"; is that right? 
A. That's right. 
Q. "Turn it over"? 
A. That's right. 
Q. "Pick it up," and ''Let it go''? 
A. That's right. 
Q. And he said that loud enough for all the 21 men in the 
car to hear him, didn't he? · 
A. Sure. 
Q. And you men were spread out all along the car? 
A. The length of the rail. 
Q. And you threw this rail just like you had thrown all the 
othe·rs T 
A. Sure. 
Q. And each time Mr. Wilkins said, '' Let her go,'' and Mac 
called out just as I have indicated Y 
A. Sure. 
Q. Were there any railroad engines working in that part 
of the yard? 
A. Sure, there was engines in the yard. 
page 50 ~ Q. Were you working at that point? 
A. I seen them going backwards and forwards 
on each side there. 
Q. And you had no difficulty in hearing Mr. Wilkins say, 
"Let her go," and in hearing Mac Belcher call out the or-
ders? 
A. I heard the order, '' Let her go,'' sure., I did. 
Mr. Willcox : That is all. 
RE-DIRECT EXAMINATION. 
Bv Mr. "Williams: 
"Q. Perry, did you go to the side of the car and look over 
and see Mr. Reynard on the ground? 
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A. Yes, sir. 
Q. How high was that car from the bottom to the top? 
.A. I had to raise up like this here to look over (indicat-
ing). 
Q. Raise up on your tip toes to look over iU 
A. Yes, sir. 
Mr. ,vmiams : That is all. 
page 51 ~ JACK LANCASTER (colored), 
. called as a witness by and on behalf of the plaintiff 
and being :first duly sworn, testified as follows: 
Examined bv Mr. Jones: 
Q. Your name is Jack Lancaster f 
A. Yes. 
Q. On August 21 of this year, where were you working, 
Jack! 
A .. I disremember the place-down here at the Navy Base. 
Q. "\Vhom were you working for! , .. 
A. :Mr. Shaner. 
Q. " 7hof 
A. The railroad-working on the railroad. 
Q. vYho employed you Y 
A. I don't know, sir. I don't know the name. 
Q. Were you working for the railroad¥ 
A. Yes, sir. 
Q. "\Vho paid you off t 
A. I don't even know him. I just know him when I see him. 
I never did know his name. 
Q. Did you ever hear of the W. G. Shaner Engineering 
Company? 
A. Ever hear of itt 
Q. Yes. 
A. Yes, sir. 
page 52 ~ Q. Were you working for it Y 
A. Yes, sir, that is who I was working for. 
Q. Do you know the name of the man who paid you off f 
· A. No., sir, never did know his name. 
Q. On August 21 of last year, were yon working down there 
that day? 
.A. When he got hurt 1 
Q. Yes. 
A. Yes, sir. 
Q. vVhat were yon doing? 
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A. Unloading a car of rail. 
Q. How many cars of rail were there? 
A. Only one, one car of rail. 
Q. Was there anything hooked to the car Y 
A. A train. 
Q. How many cars were hooked to the engine, do you re-
member? 
A. No, sir, I don't remember. 
Q. V{ ere you working in the next car to the engine, or the 
third-
A. The next car to the engine. 
Q. How many men were in the car from which you were 
unloading rail T 
A. I don't know, sir, to tell you the truth. 
Q. About how many 1 Two, or twenty! 
page 53 ~ A. Oh, it was about twenty, I reckon. 
Q. Did you have anybody in there directing., 
telling you what to do, how to unload it Y 
A. Well, I was at the lower end of the thing. I don't know 
-there was somebody-I don't know his name; he was calling 
when we got ready. 
Q. What did he say? 
A. I don't even know what he said. 
Q. Well, when would you throw the rail over T 
A. Whenever he said. 
Q. Well, I asked you what he said Y 
A. I don't know what he said. I was with the gang·. 
Q. You were with the gang Y 
A. Yes, sir. 
Q. How many men would have hold of each end of the rail? 
A. I don't know, sir. There was a gang at one end and a 
gang at the other end. 
Q. Do you know how long the rail was Y 
A. No, sir, I don't. 
Q. Do you know what it weighedY 
A. No, sir. 
Q. When you were picking the rail up, after you picked it 
up and were ready to throw, could you see out of the car Y 
A. No, sir. 
Q. You could not see Y 
page 54 ~ A. No, sir. 
Q. WhyY 
A. It was high up from the bottom., see Y 
Q. You say one man was telling you when to throw. Did 
you see anybody else in the car, a foreman Y 
N. and P. Belt Line R.R., v. T. H. Jones, etc. 61 
,Jack Lancaster (colored). 
A. Was it a foreman in the car? 
Q. How many foremen were in the car Y 
A. There was .one in there, but I don't know who he was. 
Q. You say one foreman would tell you when to let the rail. 
go; is that tight! 
A. Yes, sir. 
Q. Were there any other f9remen in there T 
.A.. There was a white foreman in there. 
Q. ,vhat was he doing? 
A. He was directing the car, you know, whenever it got 
ready to go. 
Q. He was flagging the engine T 
A. Yes, sir. 
Q. The engineer Y 
A. Yes, sir. 
Q. ,vhich way was the train headed Y You know north, 
south, east, and west, don't you Y 
A. He was coming down this way (indicating). 
Q. ,v as the engine headed toward Hampton Boulevard Y 
A. Headed toward the Navy Base. 
page 55 ~ Q. The engine was heade~ toward the Na val 
Base? 
A. Yes, sir. 
Q. You know where Hampton Boulevard is, don't you T 
A. Yes, sir. 
Q. Was that east or west from you f 
A. I don't know. I don't know east and west. 
Q. You don't know east and west Y 
A. No, sir. 
Q. North and south, either? 
A. No, sir. 
Mr. ,Jones: He is with you. 
Mr. Willcox: That is all. 
Mr. Williams: May it please the Court., in response to 
some of the jury's questions, Mr. Willcox and I have agreed 
to put in a city plat which shows the location of the accident. 
(The plat was received in evidence and marked Plaintiff's 
Exhibit 1.) 
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page 56 ~ JOHN M. SHANER, 
called as a witness by and on behalf of the plain-
tiff and being first duly sworn, testified : 
. Examined by Mr. Williams: 
Q. Tell the jury, please, your name. 
A. John M. Shaner. 
Q. How you trade and do bu~iness 7 
A. I am a partner in W. G. Shaner & Sons. 
Q. I hand you a letter dated August 5, 1943, on the Nor-
folk & Portsmouth Belt Line Railroad Company's stationery 
and signed by C. l\L Bell, and ask you if that was the contract 
under which your company was working on August 21, 1943, 
at the Sewalls Point yard of the Belt Line Railroad! 
A. Yes, sir., this is the contract. 
Mr. Williams: "\Ve offer that in evidence. 
(The document referred to was received in evidence and 
marked Plaintiff's Exhibit 2.) 
Q. ]\fr. Shaner, did you know Mr. Albert H. Reynard? 
A. Yes, sir. 
Q. How was he employed on August 1, 1943 Y 
A. He was employed as a timekeeper and paymaste;r. 
Q. For whom? 
A. For "\V. G. Shaner & Sons. 
The Court: You said August 1? 
Mr. Williams: August 21. 
The Court: I thought you said August 1. 
page 57 ~ Mr. "\Villiams: I mig·ht have said August 1. I 
meant August 21. 
Bv l\fr. Williams : 
.. Q. How long had he been employed by your company 1 
A. He started employment with us in October, 1942. 
Q. And he had been down here in Norfolk on the job since 
the inception of this work you had been doing for the Belt 
Line? 
A. That's right. 
Q. You had other contracts in other localities throughout 
the Belt Line system? 
A. Yes. 
Q. Approximately, if you know, how much pay was he re-
ceiving at the time of his death Y 
N. and P. Belt Line R. R., v. T. H. Jones, etc. 63 
John M. Shaner. 
A. Why, he was paid on an hourly basis and it averaged 
about $80 a week, $320 a month. 
Q. Will you tell the jury, please, whether or not it wa~ 
customary for your company to pay off on the jobf 
A. Yes., it was customary. 
Q. Was Mr. Reynard a good workerY 
A. Yes, I say he was a good worker. 
Q. Was he a young man or an· old man Y 
A. I think he was thirty-seven, I am not sure 
page 58 ~ about that. 
CROSS EXAMINATION. 
By Mr. Willcox: 
Q. Mr. Shaner, your first contract with the Belt Line was 
for construction work in the Berkley yard, was it not Y 
A. Yes ; iri three different yards, I think. 
Q. In three different yards. And, after that was over, they 
made arrangements with you to do maintenance work f 
A. That's right. 
Q. And you agTeed upon a unit price, or u;nit prices for that 
work, and from time to time thereafter they would give you 
instructions as to where they wanted your men to report and 
what they wanted them to do Y 
A. That's right. 
Q. Those unit prices were agreed on by a letter, were they 
not? 
A·. That's right. 
Q. I hand you a copy of what purports to be your letter and 
a copy of what purports to be a letter written to your com-
pany. Will you look those over and see if you recognize those 
as the letters outlining the arrangements f 
A. Yes, I would say that was the contract. 
Mr. Willcox: I offer this in evidence. 
(The correspondence referred to~ being three sheets, was 
received in evidence and marked Defendant's Exhibit 1.) 
Mr. Williams: I have no objection to that. 
page 59 ~ By Mr. Willcox: 
Q. Those two letters that you have just identi-
fied were dated, yours January 22, 1943, and the Belt Line's 
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. Q. Then, as I understand it, from then on they would give 
you instructions from time to time on the nature of the work 
and the place of the work? 
A. That's right. 
Q. And you complied with them? 
A. That's right. 
Q. And this letter of August 5, signed by :Mr. Bell, is one 
of the instructions that they gave you? 
A. That's right. 
Q. Were you here in August yourself, August 21 Y 
A. I was here on August 22. 
Q. You were not here on August 21? 
A. No, sir. 
Q. Was Mr. Reynard also your superintendent here Y 
A. Yes. 
Q. And the orders for the specific work to be done on a spe-
cific day were given to him, weren't they? 
A. By the Belt Line, yes, sir. 
Q. And he was the medium of communication between the 
two companies Y 
page 60 ~ A. That's right. 
Q. So, assuming that they wanted to lay rail in 
this Sewalls Point yard on August 21, they would have given 
him the instructions? 
A. That's rig·ht. 
Q. So, he knew what was to be done? 
A. Yes, sir. 
Q. Did you see Mr. Reynard in the hospital the day follow-
ing his injury? 
A. Yes. 
Q. Did you have any conversation with him Y 
A. Why, very little. The nurse warned not to give him 
any undue stress by talking to him. 
Q. Did you ask him any questions about the happening of 
the accident? 
A. Well, I don't think so. It was mainly how he felt, and 
things like that, rather than about the accident. The doctor 
didn't want him to talk about the accident. 
Q. Did he make any statement about the accident? 
:Mr. Williams: Wait just a minute. I submit that any 
statement he made or did not make would not be admissible 
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unless it was shown that he was in physical condition to 
know what he was doing or saying. 
page 61 ~ By Mr. Willcox: 
Q. Was he conscious when you saw him:Y · 
A. Yes, he was conscious. 
Q. He talked rationally, did heY 
A. Yes, sir. 
Q. Did he make any statement to you about the ac~ident 
itself? · 
A. No. The only thing· he said was that a rail fell on him. 
Q. That was all he said? 
A. Outside of asking about how he felt and was he in much 
pain, or something like that. . · 
Q. Did he tell you that he expected the rail to be thrown 
on the other side at that time Y .. 
A. I don't know whether that was talked about or not. 
Q. Mr. Shaner, refresh your recollection and see if you 
don't recollect that he said to yQu in sub~ta~ce that he knew 
the rails were being unloaded, but that he expected the rail to 
be thrown on the other side of the car. 
A. It is possible that he could have said tiiat; _it is possible. 
Q. Well,. don't you recall that he did say that Y 
A. No, I couldn't say definitely that I .can remember he 
said that. 
. Q. Well, did anybody make such a statement in 
page 62 ~ his presence Y 
Mr. Williams: I object to that-a statement made by some-
body else. 
By Mr. Willcox: · 
Q. Mr. Shaner, why do you say "it is possible he could 
have said that'' Y ·Of course, we realize it is possible that he 
might have said anything. 
A. Well, that was said, but I don't know whether he said 
it or not. I am not sure about that. 
Q. Who was present Y · 
A. ·1 don't know whether that was said at that first meeting 
that we saw him in the hospital or not. The people that were 
present the first time were Mr. Goodwill, Mrs. Reynard, and 
myself, and the nurse, of course. 
Q. And that was said in that room 1 
A. I can't recall whether it was or not. 
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Mr. Williams: If your Honor please, I object to that. It 
might .have. been said in the room, but would not be admissi-
ble. 
By Mr. Wille.ox: 
Q. Mr. G6odwill was not there when the accident hap-
pened? 
A. No, sir. 
Q. And Mrs. Reynard was not there when the accident 
happened! 
page 63 ~ A. No, sir. 
Q. And the nurse was not on the scene of the 
accident? 
A. No, sir. 
Q. Of the persons present, :Mr. Reynard was the only one 
who had been on the scene of the accident¥ 
A. That's right. 
Q. Did you see him after that conversation f 
A. Oh, yes.· 
Q. And have other conversations with him f 
A. Yes. 
Q. Who was present at those conversations f 
A. Practically the same people as at the firs~ time. 
Q. And you don't know whether that was said in the first 
or the second or the third conversation? 
A. No, sir, I do not. . 
. Q. But it was said and it is possible that Reynard is the 
man that said it! 
A. Yes, I heard the statement made, but I am not positive 
whether Mr. Reynard said it or not. I may have heard the 
foreman state that. 
The Court : Are you still insisting· on your objection f 
Mr. Williams: Yes, sir. 
page 64 ~ Mr. Willcox: I submit that a statement made by 
Reynard as an explanation of the accident is ad-
missible as a declaration against interest, and this gentleman 
says that the statement was made, that it is possible that Mr. 
Reynard said it, and of the people present Mr. Reynard was 
the only one who was present at the accident, from which it 
must necessarily be inferred that Mr. Reynard is the only 
in.an who said it. 
The Court: Do you care to argue it? 
Mr. Williams: No, sir, I do not care to argue it. 
The Court: I overrule the objection. 
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CALVIN BRINKLEY (colored), 
called as a witness by and on behalf of the plaintiff and being 
first duly sworn, testified as follows: 
Examined by Mr. Williams : 
Q. Calvin, what is your name f 
.A. Calvin Brinkley. 
Q. How old are you 7 
.A. Fifty years old. 
Q. Where do you live 7 
.A. 1503 Glasgow Street. 
Q. Whom do you work for now? 
A. The Naval Operation Base. 
page 65 ~ Q. Whom did you work for in 1943, 
.A.. '43 f I worked some for Mr. Shaner and 
worked some on a lumber wagon. 
Q. Were you present when a man got struck with a rail 
at Sewalls Point yard Y 
.A.. Yes, sir. 
Q. Tell the jury, please, where you were . 
.A. Tell where I was at f 
Q. Wh~re you were . 
.A.. In the gondola. 
Q. What were you doing in the gondola cart 
A. Helping throw out iron. 
Q. What kind of iron t 
.A.. Railroad. 
Q. How long were those railroad irons 1 
A. They said they was 39 feet; I don't know, sir. 
Mr. Willcox: That is correct. 
By Mr. Williams: 
Q. How much did they weigh? Do you know f 
A. No, sir, I don't know. 
Q. What else was there besides that gondola car? Were 
there any other gondola cars there f 
A. We had three. 
Q. Three gondola carsT 
A. We had three, yes, sir. 
page 66 ~ Q. Was there any engine to it T 
A. Yes, sir. 
Q. Was that engine toward Hampton Boulevard or toward 
the riverf 
A. Toward the boulevard. 
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Q. Was there anything on the track next to the gondola 
cart 
A. Yes, sir. 
Q. What was there on ther~ Y 
A. Tankers. 
Q. How many tank cars were there? 
A. I couldn't tell you-a track of them. 
Q. How many rails were left in the car when Mr. Reynard 
was struck with one of them? 
A. I couldn't tell you exactly; around about seven. 
Q. Was it full, or were there just a few? 
A. About seven. 
Q. Were there any others of Mr. Shaner's men in there! 
A. Yes, sir. 
Q. About how many? 
A. One. 
Q. And whom did the rest of the men work for? 
A. The Belt Line. 
Q. How many men would it take to lift up one of those 
rails and throw it out? 
page 67 ~ A. I don't know, sir. There was 22 of us in 
there. 
Q. All of them working? 
A. Yes, sir-had to work. 
Q. Was there anybody keeping a lookout for people pass-
ing· down the sideY 
A. It was a man standing next to me and. another one back 
there telling them when to throw the rail. I don't know about 
the lookout part. 
Q. You don't know about the lookout part f 
A. No, sir. 
Q. When did you know that anything had happened? 
A. Somebody said, "They got a man." 
Q. What did you do then Y 
A. I went to the car-there was a colored boy like that, 
next to the water, and I thou~ht maybe he was in the same 
~rnng, and I looked over like that to see him and I rose ·up 
like that and said, "The pay man." 
Q. Was that on the right-hand or the left-hand side of the 
car heading the way the engine was? 
A. That would be on the right-hand side. 
Q. Why did you have to peep over? Couldn't you see out 
of the car? 
A. No, sir-too tall. 
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Q. Where would it strike you Y 
A. Right along here (indicating). 
page 68 ~ Q. It would strike you along up at your chest? 
A. "Y'es, sir. . 
Q. How tall are you Y 
A. Five-eight. 
Q. When you all lifted up those rails and heaved them over, 
could you see who was down there, or not? 
A. No, sir-just throw it over. 
Q. And you would throw it over when who told you to 
throw it overt 
A. The man that was supposed to call the signals 'in there, 
'' Deal the rails,'' as they call it. · 
Q. "W110m did he work forY 
A. He worked for the Belt Line. 
Q. After the rail was thrown out on either side, what would 
happen then Y 
A. The man would give signals for the engine to go ahead 
and throw another one out. 
Q. How would the man signal for the engine to go ahead Y 
A. He would give him that (indicating): to go ahead. 
Q. With his hand Y 
A. "Y' es, sir. 
Q. He would not holler at him, would he Y 
A. :N"o, sir. · 
Q. On which side of the car was he when he would signal 
to the engineer to go ahead Y 
page 69 } A. When he would signal for the engineer to 
Q. "Y'es. 
go ahead? 
A. There was one sitting there right underneath the engi-
neer; he was sitting on this end of the gondola where we was 
at. 
Q. In other words, the engine and then the gondola car 
with the man sitting on it? 
A. Yes, sir. 
Q. Was he sitting on the left side or the right· side Y 
A. He was sitting on the engineer's side. 
Q. Which is thaU 
A. The engineer's side, but I don't know whether the engine 
was turned ar01md or no. . 
Q. Then, the man in the car that you were in, whom would 
he shmal? 
A. That man in the car there-there were two sitting there, 
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', 
and the one next to the engine was the one telling us where 
to put the rail. 
Q. Let _me see if I understand that. You had an engine 
and then.a gondola car next to the engine7 
A. Yes, sir. 
Q. And there was a man in that car that could see and tell 
the engineer when to pull ahead T 
A. That's right, after we threw the rail out. 
Q. And the man in the car that you were in was two cars 
back, wasn't he t 
page 70. ~ .A. What do you mean¥ 
Q. The first car, in which was the man that did 
the signaling, and then another car? 
A. We had three of them hooked together. 
Q. Which car were you in Y 
A. I was in the car the man got hurt witht next to the en-
gine. 
Q. Next to the engine Y 
.A. Yes, sir. 
Q. Was the man that did the ~ignaling to the engineer in 
the same car you were inf 
.A. Yes, sir. 
Q. And he would do it with his handf 
A. Yes, sir. 
Q. Was he also the man that said, ''Throw it out"f 
.A.. No, sir, he ain't said nothing to the men working there. 
That one sitting· up there next to the engine, he ain't said 
nothing. 
Mr. Williams: That is all. Answer this gentleman's ques-
tions. 
CROSS EXAMINATION. 
By Mr. Willcox: 
Q. Brinkley, you were one of the men that were 
page 71 ~ lifting the rail and throwing it out! 
A. Yes, sir. 
Q. And, as you said, they would throw a rail on one side? 
A. That's right. 
Q. Then they would move the car ahead half a rail length 
and throw one on the other side f 
A. A rail length. 
Q. Well, move it ahead and throw it ontf · 
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A. Yes, sir. 
· Q. And they would throw it so that each rail would be end 
to end of the rail previously thrown on that side 7 
A. Yes, sir. 
Q. Making a continuous line of rails Y 
A. Yes, sir. 
Q. Mr. Wilkins, the foreman, was in the car with you T 
A. Yes, sir. 
Q. And each time you· threw a rail out, he would go to the 
other side and look out and give the signals to the rrian oper-
a ting· the engine? 
A. I don't understand what you say. 
Q. After you threw a rail out on one side of the car, Mr. 
Wilkins would go to the other side and look out and tell the 
man to go ahead¥ 
A. Tell the man up there to go ahead. 
page 72 ~ Q. He did that by waving? 
A. Yes, sir. 
Q. And each time he did that, he looked out to tell the man 
· where to stop, didn't he Y 
A. Where to stop 1 
Q. Yes. 
A. Yes, sir. 
Q. Then, you had a man in there called a "rail caller," 
didn't you? 
A. Yes, sir. 
Q. Who was that? 
A. Mac, I believe. 
Q. Mac Belcher Y 
A. Yes, sir. 
Q. And after Mr. Wilkins looked out, he would say, ''Throw_ 
the· rail" Y 
A. '' Put me one here.'' 
Q. And then Mac Belcher would start calling out Y 
A. Yes, sir. 
Q. "Catch bold of it''Y 
A. Yes, sir. 
Q. "Turn it over"! 
A. That's right. 
Q. "Lift up"? 
A. That's right. 
page 73 ~ Q. And, ''Let go''! 
· . A. Yes, sir. 
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Q. And he called that out so that each man in. the car could 
hear it? 
A. Yes, sir. 
Q. And you had to pick the rails up out of the bottom of 
the car? 
A. Yes, sir. 
Q. And as soon as you got them up high enough, you let 
them got 
A. Yes, sir. 
Q. Yon, of course, were in the middle of the car or wher-
ever you picked up the rail? 
A. Yes, sir: 
Q. All of you were spread out alongside the rail? 
A. That's right. 
Q. And you carried it to the edge of the car 1 
A. Yes, sir. 
Mr. Willcox: That is all 
RE-DIRECT EXAMINATION. 
By Mr. Williams: 
Q. This Mac Belcher, I believe you said that when you 
threw the rail out, you could not see because the gondola car 
was high? 
page 7 4 ~ A. That's right. 
Q. Could Mac Belcher see out and see if there 
was anybody there? 
A. I couldn't tell you that. He is taller than I am, but I 
couldn't tell you. 
Q. But was he helping to lift the rail? 
A. Yes, sir. 
By the Court: 
Q. I don't understand the depth of that gondola car. How 
high was the side of that car from the bottom? 
Mr. Willcox: If your Honor please, we will have a print 
of the car here after lunch. This man said it struck him 
about here (indicating) and the previous witness said about 
the waist. · 
The Court: If it struck him across his chest, that would 
give him ample opportunity to see down on the ground, 
wouldn't it? 
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Mr. Willcox: Yes, sir, if he went to the edge of the car. 
When he picked up the rail in the middle, he could not. see 
over, of course. The dimensions will be shown as four feet 
and four inches. 
RE-CROSS EXAMINATION. 
By Mr. Willcox: 
Q. There were rails all the way across the bottom of. the 
car when this rail was thrown out? 
page 75 r A. No, sir; there wasn't but about seven more 
lying in there. · 
Q. Which side were they on? 
A. They were on this side. . 
Q. That doesn't mean anything. On the side Mr. Reynard 
was on! 
A. Yes, sir. 
Q. And you had to stand on top of those to get the rail 
out? 
A. No, sir. 
Q. What did you do? Throw it from the middle? 
A. Take it and walk up near about the edge of the car, like 
that, and when he said, ''Let go1" let go. 
JAMES JONES (colored), 
called as a witness by and on behalf of the plaintiff and being 
first duly sworn, testified as follows : 
Examined by Mr. Jones: 
Q. Your name is Jones Y 
A. Ves, sir. 
Q. Where do you live, James Y 
A. 919 Middlesex Street, Portsmouth. 
Q. On August 21 of this year, where were you working! 
· A. August 25 Y 
page 76 ~ Q. August 21, 1943, this year. 
Mr. Willcox: Last year. 
Mr. Jones: Last year. 
The Court: Last summer. 
A. ~ was worki~g for W. G. Shaner & Company. ! . 
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By Mr .. Jones: 
Q. What were you doingf 
· A. Working-railroad work. 
Q. What kind of work were you doing? 
A. W~ll, like building up old tracks, putting in ties, and 
taking out old ties. _ 
Q. Were you working at that job on the morning that the 
paymaster was hurt l 
A. Yes, sir. 
Q. Wbat were you doing on that morning! 
, A. We was unloading rail out of the car that morning, 
lining them up beside the track, so as you take out one rail 
you just put another one in. · 
Q. What kind of car were you unloading them from Y Do 
you remember! 
A. Yes, sir, gondolas. 
Q. How many gondolas were there? 
A. Four. 
Q. Was there any engine to the cars t 
page 77 ~ A. Yes, sir, an engine pulling them along. 
Q. Can you tell us whether or not the engine 
was heading toward Hampton Boulevard or towards the 
river? 
A. Toward Hampton Boulevard. 
Q. Do you know which car they were unloading rails from T 
A. The second car from the back. 
Q. The second car from the rear! 
A. From the rear, yes, sir. 
Q. And how were they throwing the rails T All on one 
side1 
A. Each side. 
Q. Each side! 
A. Throw one off on this side and then turn and throw the 
next one off the other. 
Q. You were with a gang of men, were you not? 
A. Yes, sir. · 
Q. The gang that you were with, what were they doing? 
A. As they would throw off, we would pick them up and 
set them on the ties outside of the other rail. There was 
some bad rail, and when thev would throw it off we would 
set it un on the side of the tie so we could take the old rail 
out and put it down. 
Q. How many feet were you from this gang that wer.e 
throwing the rails out T 
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page 78 } A. About 75 or 80 feet. 
Q. Was that in the rear of the train where they 
were throwing the rails ouU · 
A. Yes, sir, out on the rear end of it. 
Q. Were you laying the rails on the ties of the track that 
the train was on, or another track? 
A. The track the train was on. 
Q. The same track 7 
A. The same track. 
Q. Could you see the me·n in the gondola car from where 
you wereY 
A. Only whenever they would raise up to throw something 
out; sometimes I would see them then. 
Q. Could you hear any signals, from where you were work-
ing·, of the foreman in the car directing the unloading·7 Could 
you hear any hollering¥ 
A. No, sir. 
Q. You could not hear that. Had you seen Mr. Reynard, 
the paymaster, before1 
A. Yes, sir. He paid me off many a time. 
· Q. Was it customary for him to pay you off on the job! 
A. Every time, he would come and pay you off right where 
you were working. 
Q. Every time, he paid you off on the joM 
A. Yes, sir. 
page 79 } Q. Did you see him that morning before he was 
hurt? 
A. Yes, sir; just a few minutes. 
Q. Tell the jury what you saw and what you were doing 
at the time you looked up and saw him. 
A.. As they would throw one rail off on this side, that was 
the side he was coming on, that we was setting. rail up on, I 
looked up and saw him. 
Q. Saw whom¥ 
A. Mr. Reynard. 
Q. Where did you see him Y 
A. He was coming-when I saw him, he was along just 
about. I will say, even with the cowcatcher of the engine. 
Q. I can't hear you. 
A. I say. he would be about even along with the cowcatcher 
of the. engine. . 
Q. Was he walking in your direction T 
A. Sure. · 
Q. Was be walking in between the trains! 
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A. Walking rig·ht between the train that we was getting 
the rail off of and some tank cars on the other side. He walked 
right down the path between them. 
Q. He walked right down the path f 
A. Yes, sir. 
Q. And he was coming toward you?. 
A. Sure. 
page 80 ~ Q. And did you see him again? 
A. Not until he was falling with the rail on his 
shoulder. 
Q. How long between the time that you first saw him and 
when you saw him falling with the rail on his shoulder would 
you say it was? . 
A. I will say between four and :five minutes. 
Q. WhaU 
A. Between four and five minutes, something like that, 
four minutes. 
Q. When you first saw him! 
A. Yes, sir. 
Q. He was walking then, was he? 
A. Yes, sir. 
Q. Had you done anything between the first time you saw 
him and when you looked back? 
A. Set up two rails. 
Q. Set up two rails? 
A. Yes, sir ; set the one up on this side and turned back on 
the other side and set up one, and when we come from that 
left side back over ag·ain, why he had just entered, you know, 
and the rail caug·ht him, turned loose-
Q. He had not fall en to the ground? . 
A. Just about lying with it on his shoulder and crushed 
him down. 
page 81 ~ Q. How long had you been working at the Sew-
alls Point yard for Shaner? 
A. We bad been working there about three weeks. 
Q. This path that you say Mr. R~ynard was on, had you 
seen other people use that path? 
A. Sure. We all walked up and down that way. There 
was no other way. 
Q. What type of people used iU Would they be employees 
of the Belt Line, or oth~r people? 
A. I have seen other people walk down there. 
Q. What others? . 
A. I have seen men that worked on that barge place down 
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there-the train that takes cars off of the barges-you know, 
that railroad runs down there to meet the barges where they 
get the cars ; I have seen people walk down there. 
Q. And you say your gang would use that path to get to 
and from their work Y 
A. Sure, we used it. 
CROSS EXAMINATION. 
By Mr. Willcox: 
Q. Jones, the· men in your gang walked over the railroad 
yard to get to their work, didn't they? 
A. Sure, yes, sir. 
pag·e 82 ~ Q. And the men that worked on the railroad 
walked throug·h there? 
A. Yes, sir. · 
Q. And the men that worked on the barges and that barge 
slip walked through there? 
A. Yes, sir. 
Q. And you don't know of anybody else that used that 
path? 
A. Oh, no, sir, I don't know anybody especially that used 
it, but I say men that worked with us- " 
Q. When you walked down there, you walked sometimes on 
one path and sometimes on another? 
A. Exactly. 
Q. You did not use the same path. all the time! 
A. No ; we used ei.ther one. 
Q. An<;! all of your men were down between the car and 
the water when this accident happened? 
A. The men in the gang that I was working with, .yes, sir, 
between the car and the water. 
Q. I understood you to . say that you saw Mr. ~yna!d 
about by the cowcatcher of the engine and you saw him agam 
at the time the rail struck him Y 
A. Yes, sir. 
Q. And you had lai~ the two rails in that time, or set them 
up on th~ ties Y 
page 83 ~ A. Set them up on the ties. 
Q. And you think that was four or five minutes Y 
A. Around four minutes; it would not be five. 
Q. Four but not five 1 
.A.. Yes, sir. · 
Q. Between the time you saw him and the time he got hurt, 
had any other rails been thrown out on that side? 
• 
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A. No, sir. 
Q. There had not T 
A. No, sir. 
Q. But the rails that had not been set up on the ties were 
along the ground! 
A. res, sir. 
Q. Between where you were working and the back of the 
train? 
A. Sure. 
Q. You don't know where he went during that four min-
utest 
A. No, sir-he didn't have a chance to go nowhere. He 
come right straight down that track. 
Q. You did not see hlm, though 1 You were working the 
rails? 
A. Yes, sir, but he didn't have a chance to go nowhere else 
but right straight down there. He was coming right between 
the space that wide (indicating). 
page 84 r Q. There were trains on both tracks! 
A. That's. right-cars on one and the train on 
the other. 
~ Q. I mean, no engine attached to them, but the track on 
me side where he was hurt was full of cars! 
A. Tank cars, yes, sir. 
RE-DIRECT EXA.l\fINATION. 
By Mr. Jones: · 
Q. James, did he bave anything in his hand t 
A. Nothing more than his money. He had the payroll. 
Q. What did he have the money in Y 
A. He always carried a little box. 
Q. He had the box that morning! 
A. Sure. The box was crushed up there and the money 
spilled out. 
Q. Did you go up to where be was in the path after he was 
hit! 
A. Yes, sir. 
Q. Can you tell us where he was lying with respect to the 
car? I mean the gondola car they were unloading from; was 
he close to that f 
A. Yes, sir. Just about that much (indicating) of the rail 
caught him. He hadn't got middleway of the car, or the rail, 
or nothing like that. Just a little above the end caught him .. 
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And he was laying with his head towards the tank 
page 85 ~ cars and his money box was crushed up by his 
body. . 
Q. Did you pay any attention to the tank cars as to whether 
or not they were coupled together 7 
A. Yes, sir, they were coupled together. 
Q. They were coupled together! 
A. Yes, sir. 
Q. Do you know about how many there were? 
A. No, sir, I don't. 
Q. This path that he was in led to the point where you and 
your gang were working t 
A. Exactly, on that day's work, yes,. sir. 
RE-CROSS EXAMINATION. 
By Mr. Willcox: 
Q. James, you did not holler out to him, '' Look out!'' or 
anything like that, did you? 
A. I said one thing when I first saw him. ,v e used to get 
paid off on Friday, and we didn't get paid off that Friday 
and this was Saturday morning, and they was wondering 
when he would come. When I saw him, I told them, ''You all 
needn't worry any more. Here comes the man with the 
money.'' 
Q .. Friday was the day he usually paid off¥ 
A. Yes, sir. 
Q. And this was the first time you had not been paid on 
Saturday, was iU 
page 86 ~ A. Yes., sir. 
Q. You did not holler out to Mr. Reynard, '' Look 
out for the rails ! '' or anything like that f 
. A. No, sir, I dicln 't.? because I didn't have time. 
Q. You had four minutes? 
A. I dicl1 
Q. That is what you ~mid. That is all. 
DR. :M:. S. ANDREWS, 
called as n witness by and on behalf of the plaintiff and being 
first duly sworn, testified af, follows: 
Examined bv Mr. Williams: 
Q. Doctor; tell the jury your name. 
A. :M:. S. Andrews. 
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Q. Did you have occasion to treat Mr. Reynard for an in-
jury received ou the 21st day of August f 
A. Yes., sir. 
Q. Where did you first see him? 
.l\.. I saw him at the Norfolk General Hospital. 
Q. Approximately what time? 
A. I don't have any record of the exact time, but shortly 
after his injury. 
Q. What was his condition? 
A. He was in marked shock. He had a fracture 
page 87 ~ of both collar bones, on each side, and he was very 
short of breath, gasping for breath, and he had 
many broken ribs on J1is. right side, and we also thought he 
had a rupture of the liver. He was put to bed and treated 
for shock, but the injuries that be had were so bad that all 
the treatment was of no avail. 
Q. Tell us what his condition was the next day, the 22nd. 
A. He rallied from the shock enough to be conscious and 
enough to tell you about how he got hurt on questioning him, 
and he stated that, "The men were unloading a gondola .and 
the men threw a rail over on me as I was walking by the gon-
dola," and he indicated that the rail fell on his right shoulder. 
Q. ·vVhen did he die, if he did die f 
A. Yes, he died. 
Q. When did he die? 
A. He died August 23. 
Q. Do you remember what time of day it was? 
A. Well, it was at night, approximately around six or seven 
o'clock, because we did an autopsy. I have the time for the 
autopsy; we did an autopsy at 8 :10 P. M. 
Bv l\fr. Willcox : 
., Q. w· as that the 22nd or the 23rd f 
page 88 ~ A. The 23rd. 
By Mr. ··Williams: 
Q. Did he die as a result of the injuries he had sustained 
on the 21st? 
A. Yes, sir. 
Q. Were those injuries painful, Doctor 1 During the time 
he lived, was he in great pain, or not? 
A. Well, when he was in shock they were not so painful, 
but he came out of shock and he went back into a secondarv 
shock, and between the primary shock and the secondary shock 
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it was naturally painful and required morphine to alleviate 
the pain. 
:Mr. Williams : I believe that is all. 
Mr. Willcox : No questions. 
:M:r. Williams: May it please the Court, we would like to 
prove the qualification of Mr. ,Tones. 
With the exception of Mrs. Reynard, who had to leave be-
cause of the child, we rest. We would like to put her on after 
lunch if we can. 
page 89 ~ H. L. BULLOCK, 
called as a witness by and on behalf of the plain-
tiff and being first duly sworn, testified as follows : 
Examined by Mr. Williams: 
Q. Mr. Bullock, you are Deputy Clerk, are you not., of the 
Court of Law and Chancery for the City of Norfolk, Virginia Y 
A. Yes, sir. 
Q. Did Mr. T. Helm Jones qualify in this court as adminis-
trator of the estate of Albert H. Reynard, deceased¥ · 
A. It was not in this court, Mr. "Williams; it was in the Cor-
poration Court. · 
Q. He qualified in the Corporation Court. That is all. 
J\Ir. Williams: Your Honor, we will rest, and Mr. Willcox 
has said we can put l\frs. Reynard on when she gets back. 
l\fr. Willcox: If your Honor please., I understand she will 
not testify to anything except the family relationship-noth-
ing about the facts of the accident. I suggest that we let the 
jury go now and come back after lunch and we can probably 
dispose of some business while they are away. 
The Court: You gentlemen are adjourned until 2 :30. You 
will not permit anybody to discuss the .case with 
page 90 ~ you.. Be back at 2 :30. 
(The jury retired.) 
]\fr. '\Villcox: If your Honor please, I :r;nove the Court to 
strike out the evidence of the plaintiff ( and to consider this 
motion a.s if it were made after Mrs. Reynard testifies) on 
the ground that it shows no· evidence of any neg·ligence on the 
part of the Belt Line having a causal connection with this ac-
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cident, and it shows, further, -that Mr. Reynard assumed the 
risk and was himself guilty of contributory negligence. 
He was on .this occasion either a licensee or an invitee. I 
submit thrit he was a licensee, and as to him the Belt Line 
owed no duty of prevision, no duty to take precautions to dis-
cover his presence, and no duty to warn him, but only the 
duty to use ordinary care with the means at hand and under 
the circumstances as they existed at this time. The evidence 
shows that, each time before a rail was thrown, Mr. Wilkins 
looked out over the side of the car., spotted it, looked out for 
people, and gave instructions for the rail to be thrown, and 
this rail caller called out. The men were visible over the top 
of the car. This calling out could be heard. Rails were lying 
on the ground between the car and where the men 
page 91 ~ setting up these rails were, which was ample no-
tice to him, and, in addition to that, he knew what 
work was g·oing on, knew that rails were being thrown out of 
the. car, and that one was to be thrown out on the opposite 
side. Being a licensee, he, of course., assumed all of the risk 
incident to the position and to the work that was being car-
ried on. Even if he was an invitee, I submit that this evidence 
shows that the defendant took all reasonable precautions to 
avoid injuring him, that it had no reason to anticipate his 
presenc_e there, and, therefore, was not required to give him 
any special warning. 
The Court: I think it fa my place to determine in the first 
place what his relationship was. What relationship would 
you say that the men on the ground laying those rails on the 
cross-ties had Y What were they? 
Mr. Willcox: They were employees of W. G. Shaner & Sons, 
contractor. 
The Court: They were invitees! 
Mr. Willcox: They were invitees. 
The Court: Now, if they were business invitees, was not 
Reynard a business invitee Y He was working for the same 
company,, about the same business. It was his duty to be 
there to pay off. He was a member of the crew, so to speak1 
or certainly superintendent or an employee of the firm that 
was doing the work for the railroad company. 
Mr. Willcox: I do not think he was an invitee, 
page 92 ~ for two reasons : In the first place, he was not 
there for anything of common benefit to the two 
companies, or of mutual interest to them. The matter of pay-
ing off his men was entirely between his company and him, 
and to have been an invitee he must have been on the ground 
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for sometl1ing of common or mutual benefit or interest. That 
is No. 1. In the second place, even if you assume that he was 
an invitee to the railroad property, the invitation was limited. 
It did not extend all over the yards. It must have also ex-
tended to the particular place in which he was at the time, 
and there is nothing here to show that he was an invitee to 
walk between those cars, a position of danger. 
The Com~t: Let us see. Suppose you are a contractor and 
you contract to build a house for me and you employ your 
carpenters to go over there and build it. You come over to 
the premises in connection with the work, to pay your em-
ployees; are you not my business invitee? Is that not your 
relationship V 
Mr. Willcox: I am the general contractod Yes, sir. 
( The motion was further argued by counsel.) 
The Court: I think he was a business invitee. 
Mr. ··Willcox: Even on that theory, I think the evidence 
shows that he was guilty of contributory negligence and fails 
to show that the Belt Line was guilty of any neg-
page 93 ~ ligence, particularly that they were required to 
foresee that he would be at that point. 
The Court: The motion is overruled. 
Mr. ,vmcox: I except on the gTounds stated in making the 
motion. 
(Thereupon, an adjournment was taken until 2 :30 P. :M.) 
AFTERNOON SESSION. 
Met pursuant to adjournment, at 2 :30 P. M. 
MRS. RITA E. REYNARD, 
a witness on behalf of the plaintiff, having been first duly 
sworn, testified as follows : 
Examined by Mr. Williams : 
Q. Mrs. Reynard, will you tell the jury,, please, your name. 
A. Mrs. Rita E. Reynard. 
Q. You are the widow of the late l\Ir. Reynard whom we 
have been talking about here today! 
.,..\. Yes, sir. 
Q. ·what is your age? 
A. Thirty-seven. 
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page 94 ~ Q. 1Vba t was his age 7 
A.· Thirty-six. 
Q. When were you married? 
A. 1931. 
Q. Were there any children of the marriage? 
A. One. 
Q. Was that a gfrl or a boy? 
·A.A boy. 
Q. How old is that boy? 
A. Four vears old. 
Q. Is he the boy who was with you this morning? 
A. Yes, sir. 
Q. When you heard of this accident, did you come down 
here¥ 
A. Yes, sir. 
Q. And were you here until Mr. Reynard died? 
A. Yes, sir. 
Q. Can you tell us,. please, what the condition of Mr. Rey-
nard's health was prior to this accident? 
A. Excellent. 
Q. Was he your sole support? 
A. Yes, sir. 
Q. You and the child? 
A. Yes, sir. 
Mr. Williams: Answer Mr. Willcox. 
Mr. Willcox: No questions, Mrs. Reynard. 
page 95 ~ Mr. Williams : We rest, your Honor. 
The Court: Mr. Williams, in order to complete 
the record, do you not think that it would be well to prove the 
name of the boy? 
Mr. Williams: Yes. 
Bv Mr. Williams: 
~ Q. Will you give us the name of the child, Mrs. Reynard Y 
A. Jes., sir, Kennard Albert Reynard. 
ANDREW KING (colored), 
called as a witness by and on behalf of the defendant and 
being first duly sworn, testified as fo11ows: 
Examined by Mr. Willcox: . 
Q. "\Vhat is your namei 
A. Andrew King. 
Q. By whom are you employed t 
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.A. Sir? 
Q. ·wbom do you work for? 
A. Belt Line Railroad. 
Q. How long· have you been working for it Y 
A. About sixteen months. 
Q. vVere you in the car, unloading rails on the Sewalls Point 
yard, on the day that Mr. Reynard was killed f · 
page 96 ~ A. Yes, sir. 
Q. ·what were you doing? 
A. Throwing out the rail. 
Q. How many people were in that car1 
A. There was ten on one end and twelve on the other, I 
think, as near as I can get at it. 
Q. You are speaking now of the laborers? 
A. Yes, sir. 
Q. Was there any foreman in there? 
A. Yes, sir. 
Q. Who was that? 
A. Mr. Wilkins. 
Q. Tell the Court how those rails were unloaded. 
A. After the train moved down, we stopped., see, and Mr. 
Wilkins would go to the side to see who was coming down the 
pathway, to see if everything was all right. So, after he goes 
and looks and walks back, then we get the rail, see, and the 
man on the end, he does the talking; we all listens to him. 
Q. How many rails were thrown out on each side at each 
stop? 
A. How many rails T 
Q. Yes; at each stop, how many rails were thrown out? 
A. There was one thrown and then go down. 
Q. Did you throw one out on one side and then 
page 97 ~ move the train and throw another one out! 
A. Yes, sir. 
Q. And kept on that way! 
A. Yes., sir. 
Q. Do you remember how many cars were in the train Y 
A. Yon mean the train ahead Y 
Q. The work train that yon were working on. 
A. There was three or four, I believe, something like that. 
I didn't count them. · 
Q. Which end was the engine on? 
A. This end ; east, I believe. 
Q. Was that the end nearest Hampton Boulevard, or the 
end nearest the water Y 
A·. The end that way (indicating). 
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Q. Was that nearest Hampton Boulevard f 
A. Yes, sir. 
Q. vVere you on the last car from the engine f 
A. No, sir. 
Q. Did you start unloading the rails nearer the water and 
move up toward the boulevard f 
A. We started from the other end and went towards the 
highway, see. 
Q. You were moving toward the highway 1 
A. That's right. 
Q. Before you threw a rail out, what did Mr. 
page 98 ~ Wilkins do 7 
A. Before we threw it out? 
Q. Yes. 
A. He goes to the car and looks over to see who comes down 
the track, to see if everything was clear. 
Q. Did he do that before each rail was thrown T 
A. Yes, sir. 
Q. Then., what did he say to yon f 
A. He said everything was all right. 
Q. Then who took over and gave the orders from then on f 
A. One of his men. 
Q. What do you call him? 
A. A railroad man, a worker. 
Q. Is he what you call the '' rail caller'' f 
A. Yes, sir. 
Q. And who was that f 
A. Mac. 
Q. Mac Belcher? 
A. Yes, sir. 
Q. What did Mac say? 
A. After he called the deal, we picked up first and the other 
men picked up and we held it for a second or so, and he says, 
''Let it g·o," and we throwed it over. · 
Q. Do, you remember whereabouts you were in 
page 99 ~ the car, whether at the end, or in the middle, or 
between the end and the middle f 
A. I think I was the third man from l\fac. 
Q. And which end was Mac on 1 
A. Next to the engine. He was the lead man. 
Q. Did all of you help in lifting the rail and throwing it 
ouU 
A. We was all supposed to be lifting it. You see, we deal 
first., and then the next men, they come up next. 
·Q. What do you mean by '' dealing first'' 1 
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A. You see, we had ten men and we pick up our end first 
and then they get theirs. 
Q. Then you all had hold of it, and you lifted it up and 
threw it out? 
A. No, sir, we didn't throw it. 
Q. What did you do? 
A. We had to lift it up until all got ready to throw, and 
then we all throwed together. 
Q. You did not see the man that got hurt, did you? 
A. No, sir, I didn't. 
Mr. Willcox: Answer these gentlemen's questions. 
CROSS EXAMINATION. 
By Mr. "Williams: 
Q. Andrew, you say there were three or four 
page 100 ~ cars and an engine Y 
A. Something like that. I didn't count them. 
Q. "\Vere you in the last car? 
A. Next to the last one. 
Q. Now, where was Mr. Wilkins 1 
A. He was in the car hisself, you see. 
Q. In the car itself f 
A. Yes, sir. 
Q. Whereabouts in the car? 
A. On this end. 
Q. What¥ 
A. He was on the other end. 
Q. The end next to the-
A. To the waterfronU 
Q. To the water'I 
A. Yes, sir. 
Q. That would be the west end! 
A. That's right. 
Q. Facing the way the engine goes, he was on the left-hand 
side, wasn't he 1 
A. Yes, sir, on the left. 
Q. And this rail was thrown out on the right-hand side T 
A. That's right. 
Q. And he was in the car when the rail was thrown out? 
A. Yes, sir, he was in the car. 
page 101 ~ Q. So, he could not see on the right-hand side 
of the car if he was on the left-hand side., could 
bet 
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A. Sure; he·goes up-after he goes and sees what is in the 
pathway, he goes on the other side. 
Q. You said that at the time you threw the rail out he was 
on the left-band side of the car 1 
A. He had to get over there to get out of the way. 
Q. So, at the time the rail was thrown out, he could not see, 
could he? 
A. No, sir. He had to back up a little to give us room. 
Q. A man standing on the left-hand side can't see over on 
the right-band side, can he f 
A. No, sir, he can't do that, but he walked up there., you see. 
Q. What was next to those cars that you were in T 
A. ·what was next to them T 
Q. On the right-hand side. 
A. You mean on the other track? 
Q. Yes. 
A. Tank cars. 
Q. There were five or six of those, weren't there T 
A. Something like that. 
Q. And they were rig·ht alongside the ~·ondola cars? 
A. That's right. u 
Q. Now, how did you know that anybody had 
page 102 ~ been hurt over there with a rail T 
A. I heard a man holler. 
Q. What? 
A. I heard one of the fellows holler and say, '' They got a 
man." I heard that. 
Q. What did you do when you heard that1 
A. I peeped over. 
Q. This was a very high-sided gondola car, wasn't it', 
A. I couldn't hardly look out of it. 
Q. It would come up to about your chin? 
A. I had to tiptoe to look out of it. 
Q. Now, you said that you would bold this rail up for two 
or three seconds before somebody would holler, "Let's go"f 
A. A second, or something like that, yes, sir. 
Q. And there was nobody at that time keeping any look-
out, was there f 
A. Well, 110 more than we got the order from Mr. Wilkins. 
Q. What? 
A. We got the order from Mr. Wilkins after he looked. 
Q. After he looked, then he went over to the other side f 
A. That's right. 
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Q. Then you all picked up the rail and held it 
page 103 } up for a little while and then somebody, without , 
looking at all, said, "Throw it" Y 
A. No, sir. 
Q. What? 
A. No, sir. 
Q. Well, who gave you the signal to throw iU 
A. Mac. 
Q. Mac? 
A. Yes, sir. 
Q. Whom does he work for Y He was· lifting the rail, wasn't 
heY 
A. He was on the end. 
Q. So., he could not see, could he? 
A. No., he couldn't see, because he had to help deal. 
Q. And the boss man was over on the left-hand side, wasn't 
he? 
A. No, sir. 
Q. Where was he? . 
A. He was on that side, looking. 
Q. On the left-hand side, looking, wasn't he? 
A. On the right. 
Q. On the right-hand sideY 
A. Yes, sir. 
Q. How did you get the rail past him when he· hollered to 
throw itY 
page 104 ~ A. By the time he gets back we gets up there. 
Q. Then, he looked, he came back, and you 
picked up the rail so you could get it over the side, and threw 
it; and at the time it was thrown., the bossman was over on 
the left-hand side of the car? 
A. He had to get out of the way so we could throw it out. 
Q. There wouldn't be any trouble for a man to sit up on 
the top of that gondola car, would there? 
A. I don't know. 
Q. So he could look everywhere Y 
A. I don't know, sir. · 
Q. Oh, you know that . 
.A.. No, sir. I wasn't looking. 
Q. Did he have a man on the other side looking out for 
people? 
A. Yes, sir, they had a man. 
Q. They had a man on the left-hand side to watch out for 
people coming along, didn't they Y 
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A. No more than the men coming along throwing the rail 
out of the path. 
Q. Did those rails hit those tank cars when you threw them 
out? 
.l\.. No, sir. 
Q. What kind of gondola car was this? 
page 105 l A. I don't know what the name of the car was. 
Q. How many tons? 
A. How many tons Y 
Q. Yes. 
A. I don't know, sir.-
Q. Was it a big one? 
A. Yes, sir., a big car. 
Q. As big as you ever saw, wasn't it? 
A. I reckon it was. 
ROBERT L. NEVELLS (colored), 
called as a witness by and on behalf of the defendant and 
being first duly sworn, testified as follows : 
Examined by Mr. Willcox: 
Q.· ·what is your name? 
A. Robert Lewis N evells. 
Q. Do you work for the Belt Line Railroad f 
A. Yes, sir. 
Q. Were you working for it last August when Mr. Reynard 
was killed! 
A. Yes, sir. 
Q. Were you in the car, helping unload the rails? 
A. Yes, sir. 
Q. How many laborers were in there helping to 
page 106 ~ unload the rails 1 
A. In tbe car f 
Q. Yes. 
A. Around approximately 20 or 22 people in there. 
Q. Who else was in the car besides the laborers? 
A. In the car was only the labore1~s and one of the foremen 
was up on the side of the car to give signals when we threw 
the rail away. 
Q. Do you know Mr. 'Wilkins? 
A. Yes, sir. 
Q. Was he in the carf 
A. Yes, sir. 
Q. What, if anything, did he do before tile rails were thrown 
out? 
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A. Well, the only thing he would do was wa 1k back and 
forth on the end of the car there and give us the signal when 
to throw it away. If they wanted to pass by, he would tell 
us to hold it. If there was nobody there, he would tell us, 
"Throw it awav." 
Q. You say lie walked back and forth on the car. Do you 
mean from side to side on the car? 
A. Yes, sir, on the end of the car. 
Q. Before you threw it away, what did be do¥ 
A. Just walked and looked. 
Q. Then what did he do? 
page 107 ~ A. Then, after he looked and saw the coast was 
clear, he would back out of the way. I was work-
ing on the end, and in order to throw that rail away he would 
have to back up. He would go and look over the side, and if 
· it was no one there and the way was clear, he would call to 
Mac and he would tell us to throw it away, so, when Mr. "\Vil-
kins would look over, if he didn't see anybody coming, he 
would say, '' All right, Mac." 
Q. Who is Mac Y 
A. He is one of the rail callers. 
Q. If he did not see anybody, what would be do? 
A. ;rust holler, ''Heave high and throw it over.'' That is 
the signal to raise the rail up and throw it over. 
Q. Were you in the same end with Mr. Wilkins? 
A. I was on the extreme end. 
Q. ·where was Mac f. 
A. He was on the other end. 
Q. Could you hear him as he hollered? 
A. Yes, sir. 
Q. Did they throw two rails out at a time? 
A. Throwed one out and moved up and throwed another. 
Q. You did not s({e Mr. Reynard, did you f 
A. See who? 
Q. The gentleman that was killed. 
A. No, sir. 
page 108 ~ CROSS-EXAMINATION. 
By Mr. Jones: 
Q. You say they would throw one rail and then move up! 
A. Yes, sir., move the car. 
Q. Which side would they throw that rail on before they 
moved up! 
A. Either side. It doesn't make any specific side that you 
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throw it. If you throw it on the right, you have to move up, 
because each rail joint comes about the center of the rail on 
the left-band side. 
Q. Weren't they stacking these rails one on each side 1 
A. No, sir. ·we were getting in preparation to lay the rails, 
and in order to do that you have to throw one rail here and 
one on ibis side, move up and throw one here and one here. 
Q. Throw one on the left or one on the right and then move 
up? 
.ll. Well, either way you start unloading· from. 
Q. You were heading toward Hampton Boulevard? 
A. vV e were heading toward Hampton Boulevard. 
Q. And you started working from the river toward Hamp-
ton Boulevard; is that right t 
A. Yes, sir. 
Q. "\Vhat kind of car was this that you were throwing the 
rails out of? 
page 109 ~ A. It is called a gondola. It is not like a freight 
car. In height I think it would be about half-
some of them about half as tall as a medium sized freiQ.·ht car. 
It is just flat across the top around the edges and hollow on 
the inside. 
Q. How many rails would you say were left in the car at 
the time this ma.n was hurt? 
A. I couldu 't tell you, sir. 
Q. You were standing on them, weren't you? 
A. Yes, sir., I was standing on them,. but I don't think any-
body around there could tell you, except the officials, how 
many was in the car and how many were thrown out. 
Q. Anyway, to look out of this car you ha~ to tiptoe? 
A. No, sir, you didn't have to tiptoe unless you were a 
short person. 
Q. Did you tiptoe to look out Y 
A. No, sir. That was not my job. I had to keep my eve on 
the rail. · 
Q. Do you know where Mr. Wilkins was standing at the 
time this last rail was thrown., that hurt this man f 
A. Yes, sir. 
Q. "\VJ-..en~ was he? 
A. l\fr. Wilkins walked over to the end, looked out, and 
stepped back over here, as I stated. The rail on the end of 
the car isn't but about that wide (indicating) and right in the 
center of the car is a wheel, which is the brake 
page 110 ~ wheel, and he had to step back past me in order 
for me to clear his feet. 
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Q. You were the boys lifting the rail? 
A. Lifting the. rail. 
Q. The rail caller had told you to lift? 
A. Lift it np off of the floor and walk over. 
Q. After the rail caller tells you to lift and all of you lift, 
do you throw it over. 
A. No, sir. 
Q. You hold it for a few seconds? 
A. No, sir. We have to walk to this side of the car to pick 
up the rail here. The next order is "Walk over,'' and you 
walk over fo the edge of the car. Then Mr. Wilkins says, 
'' All clear," then the rail caller says, "Throw it over.," and 
vou throw it over . 
.. Q. When you walk over to the left side of the car, Mr. Wil-
kins is over there looking out, isn't he? 
A. He is looking out. 
Q. Then, when you get another order, he gives the order 
and walks back Y 
A. No, sir; he couldn't. 
Q. Does he come past you again? 
A. No, sir, he couldn't come past me again. If he did, he 
would interfere with me. 
Q. Then, when you get the order to lift,, you 
page 111 ~ pause a few minutes so that you all turn loose 
at the same time,· don't you Y 
A. No, sir. Everybody is ready when we walk to the side 
with the rail .. Everybody is ready. You don't have time to 
pause on a 130-pound rail. 
Q. Do you raise it and throw it over at the same time? 
A. All at the same time-pick it up and throw it over at 
the s.ame time. 
Q. "\Vas there man in that car by the name of MacY 
A. Yes. He is the rail caller. 
Q. What' was he doing besides calling? 
A. There was nothing else for him to do but call it. He 
told us when to pick it up. 
Q. Was he looking out the side1 
A. He was not supposed to. Mr. Wilkins was doing that. 
Q. What was he doing besides calling? 
A. He was helping us to carry the rail. · 
Q. So, he could not have been looking out at all, could he? 
A. No, not that I know of, no, sir. 
Q. Do you know how many rails had been dropped at.that 
point where Mr. Reynard was hiU 
A. How many rails had been dropped? 
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Q. That was the first rail, wasn't iU 
A. First I Just what do you m~an I 
Q. There were no rails on the ground before 
page 112 ~ you dropped this one that hit Mr. Reynard, were 
there! 
A. Oh, yes, a whole string of rails. 
Q. I mean, at the point where he was hit. 
A. At the point where he was hit? 
Q. Yes. 
A. No, sir; we hadn't dropped the opposite rail, I don't 
think. I am not sure, but I don't think so. 
Q. In other words, there were no rails in the path before 
you dropped the one with which he got hitf 
A. No, sir. 
HAYES l\foCOLLUM (colored), 
called as a witness by and on behalf of the defendant and being 
first duly sworn, testified as follows : 
Examined by :Mr. Willcox : 
Q. What is yoµr namef 
A. Hayes McCollum. 
Q. Hayes, do you work for the Belt Line? 
A. Yes, sir. 
Q. Were you working for it last summer when Mr. Rey-
nard p:ot killedY 
A. Yes, sir. 
Q. Were you one of the men in the car, helping unload the 
rails! 
page 113 ~ A. Yes, sir. but I was not in the car when the 
rail w~s thrown on the man. I was in the next 
car. 
Q. What were you doing in the next car? 
A. I was in there getting; a drink of water. 
Q. But you were one of the g·ang that was helping throw 
the rails, and had been working all day Y 
A. Yes, sir. 
Q. And just stopped temporarily to go to the water tank? 
A~ Yes, sir. 
Q. Was Mr. Wilkins in the car7 
A. Yes, sir. 
Q .. Before the rails were thrown, what did Mr. Wilkins doY 
A. He would go to each side and look down the car, walk 
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back, and tell Mac to throw the rails out, and Mac would 
holler, "Hist her high and throw it over.'' 
Q. And he did that each timef 
A. Yes, sir. 
Q. Now, you would throw one rail out on one side, then 
move the train and throw a rail on the other side 7 
A. Yes, sir. 
Q. And you would move up and throw one on the other 
side? 
A. Yes, sir. 
page 114 ~ Q. And that was what you had been doing all 
morning until the accident happened t 
A. Yes, sir. . 
Q. You did not actually see Mr. Reynard before he was 
hurt, did you 7 
A. No, sir, I dicln 't see him, not before he was hurt. 
Q. Did you hear anybody else yell out about the rail after 
Mac said, "Throw it over"? 
A. I heard Charlie :Martin holler on the other end, holler 
there was a man, but the rail was done gone then. 
Q. You heard Charlie Martin 7 
A. Yes, sir. . 
Q. Who was he Y One of the laborers 7 
A. Yes, sir. 
Q. And what did he holler? 
Mr. Williams: Wait a minute. I object to that as hearsay. 
Mr. Willcox: He was there at the time, during the opera-
tion. 
The Court: I think it is part of the res gestae. 
By Mr. Willcox: 
Q. What did Charlie say? 
A. He said, ''Don't kill that man ! '' 
Q. And what had happened to the rail then? 
A. The rail was going out of the car then. 
page 115 } Q. Did you hear anybody else holler 1 
A. No, sir-didn't anybody else have time to 
holler. 
Q. After Charlie hollered; did you see the man that the rail 
hit? 
A. Yes, sir, I seen him when he was hit. 
Q. Diel he move or make anv effort to get out of the way? 
A. It looked like he kinda turned his head, but he coulcln 't 
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move. He kinda turned sideways, but the rail struck him 
before he could move. 
CROSS EXAMINATION. 
By Mr. Williams: 
Q. Where were you going to get this drink of waterf 
A. I was standing right in the next car, right from that 
car; you know, the cars was coupled up together; I was in 
the next one, standing up on a rail. · 
Q. Was the one that you were in nearer to Hampton Boule-
vardf 
A. Yes, sir. The one I was in was on the end where he got 
hit at. 
Q. Was the car that you were in, in front of the car from 
which you were throwing the rails? 
A. Yes, sir. 
Q. :WUat was in that car? 
pag·e 116 ~ A. There was rails in that car. 
Q. Rails? 
A. Yes, sir. 
Q. And you say you had a water cooler in theref 
A. Yes, sir, we had a keg of water, you know, sitting in the 
car. 
Q. Who is Charlie? 
A. Sir? 
Q. -who is Charlie? 
A. Char lie Martin. 
Q. Charlie Martin? 
A. Yes, sir. 
Q. Where was he? 
A. He was in the car where the rail was-where they was 
unloading the rails. 
Q. And Char lie hollered, "Don't kill that man ! '' 
A. Yes, sir, when the rail was going down. 
Q. And when he hollered, they were in the act of throwing? 
A. No, sir; the rail was going when he hollered, because 
he was tryin~ to pull back on the rail. 
Q. The rail was going? 
A. Yes, sir, and he was trying to pull back on it. 
Q. If he had seen that man a fraction of a second before he 
did, you all would not have had to throw the rail, 
page 117 ~ would you? 
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l\fr. Willcox: I object to that. It is argumentative. 
By Mr. Williams: 
Q. Is that right, 
A. I don't know, sir. 
The Court: Do you wish to argue that f 
l\fr. Williams: No, sir. 
The Court: I think it is argumentative. 
Mr. Willcox: Well, he says he doesn't know. 
ROBERT SPELLMAN (colored), 
called as a witness by and on behalf of the defendant and 
being first duly sworn, testified as follows : 
Examined by Mr. Willcox: 
Q. ·what is your nameY 
A. Robert Spellman. 
Q. Robert, are you employed by the Belt Line? 
A. Yes, sir. 
Q. And were you employed by it down at Sewalls Point 
yard last August when this gentleman got killed t 
A. Yes, sir. 
Q. You were one of the gang in the car, unloading the rails, 
were you not t 
page 118 ~ A. Yes, sir. 
Q. There were approximately twenty of you 
in there doing that t 
A. Yes, sir. 
Q. Was Mr. Wilkins in there! 
A. Yes, sir. 
Q. He was the foreman, wasn't he Y • 
A. Yes, sir. 
Q. Before the rails were thrown out, what did Mr. Wilkins 
do? 
A. He walked to the side and looked both ways. 
Q. Did he do that every time! 
A. Yes, sir. 
Q. Then what happened Y 
A. After he looked, then we picked the rail up and then 
walked to the side. . 
Q. After Mr. Wilkins looked and told you to pick the rail 
up. where did he go then Y 
A. Then he moved back so we could carry. 
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Q. Then, did anybody else holler out anything after he said 
that? 
A. The.other fellow on the gang said-
Q. A:f;ter Mr. Wilkins looked and got back, then who started 
giving orders¥ 
A. The other guy on the other end said, '' Pick it up.'' 
Q. Was that Mac ·Belcher! 
page 119 ~ A. Yes, sir. 
Q. He is what you call the "rail caller," isn't 
he? 
A. Yes, sir. 
Q. Whereabouts in the car were you f 
A. I was in the middle of the rail. 
Q. Could you hear Mac holler out f 
A. Yes, sir. 
Q. Did he holler loud enough for everybody in the car to 
hear it? 
A. Yes, sir. 
Q. Then, when you picked the rail up, you let it go T 
A. Picked it up and walked to the side. 
CROSS EXAMINATION. 
By Mr. Williams: 
Q. Robert, how long is that cart How long are the ~·ails! 
( The witness did not answer.) 
Q. You don't know 1 
A. No, sir. 
Q. What was the name of your foreman? 
A. J\fr. Wilkins. 
Q. I understand lVIr. Wilkins would go over 011 the right-
hand side of the car 1 
page 120 ~ A. Yes, sir. 
Q. Then he would go back to the left-hand side 
of the car? 
A. Yes, sir. 
Q. Then Mac would tell you boys to pick up f 
A. Yes, sir. 
Q. And then you would pick up, and then you would 
walk across .. if it was necessary to walk across, to the right-
hand side of the car? 
A. Yes, sir. 
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Q. And then l\Iack would tell you to throw it out 7 
A. Yes, sir. 
Q. So that from the time you all began to pick up the rail 
until the rail was thrown out, Mr. Wilkins was on the left-. 
hand side of the car Y 
A. Yes, sir. He moved aside so we could pass. 
Q. In other words, he would look before you all picked up 
the rail? 
A. Yes, sir. 
Mr. Williams: That is all. 
page 121 } l\IAJOR VANN (col.), 
called as a witness by and on behalf of the de-
fendant and being first duly sworn, testified as follows: 
Examined by Mr. Willcox : 
Q. vVhat is your name! 
A. Major Vann. 
Q. Major, do you work for the Belt Linet 
A. I work for the Belt Line. 
Q. lVere you working for it down at Sewalls Point yard 
on the day last summer when Mr. Reynard got killed? 
A. Yes, sir, I worked. 
Q. What were you doing! 
A. '\Ve were throwing out rail. 
Q. You were in .the car, helping throw out the rails? 
A. That's right. 
Q. Who else was in the car Y 
A. Well, I don't know all the boys, but there was all of the 
whole gang. 
Q. There were a gang of laborers 1 
A. That's right. _ 
Q. Was Mr. Wilkins in there, 
.A. Yes, sir. 
Q. Mr. "'\.VilkiI1s was foreman 7 
A. That's right. 
Q. vVho was your rail caller f 
page 122 } A. Rail caller Y 
Q. Yes. 
A. Mac Belcher. 
Q. Now, tell the Court and these gentlemen just what was 
clone before each rail was thrown out. 
A. Before each rail was thrown out, Mr. Wilkins walked 
f 
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to first one side, then the other. He was on one end and the · 
brakesman was on the other, and in just about a minute's 
time betwixt the rails we would throw it out. 
Q. When he walked to the side, what would he do? 
A. He looked both ways to see if anybody was coming. 
Q. Then what would he say Y 
A. He said, '' All right, boys, let it go.'' 
Q. Then what did Mac say? 
, A. Mac called the rails and, '' Hist up. ' ' 
Q. Then you picked it up and threw it ouU 
A. That's right. 
Q. Do you know what position in the car the rail was that 
actually struck the man? 
A. What position it was in the car? 
Q. Yes, whether it was in the middle, or on the side, or on 
the top. 
A. ·well, it was in the bottom of the car, I think, the rail 
was getting out; the bottom rail, I think. 
Q. Which end of the car were you in? 
page 123 ~ A. I was in the east end. 
Q. That was the end by Mac? 
A. That's rig·ht. 
Q. And Ivlr. Wilkins in the other end Y 
A. He was in the ""est end. 
Q. Do you know Charlie Martin? 
A. Yes, sir. 
Q. Was he in there f 
A. He was in the west end. 
Q. Was he helping unload the rails t 
A. He was helping unload the rails. 
Q. Did you see the man th~t was killed? 
A. No, sir, I didn't. 
Q. What was the first that you knew anything was wrong f 
A. When I heard Charlie Martin holler, "Look out! Look 
out ! Hold the rail!'' And the rail was done gone then. 
Q. What happened to Charlie Martin? . 
A. Charlie Martin tore bis fingers all to pieces on the end, 
trying· to hold the rail. 
Q. Everybody else had let got 
A. Everybody else had let go. 
CROSS EXAMINATION. 
B:y Mr. Jones: . 
'Q. Where was Charlie Martin at the time he hollered? 
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A. He was in the west end of the car. 
page 124 ~ Q. Where was Mr. Wilkins at the time! 
A. Mr. "Wilkins was in the west end of the car. 
Q. He was in the west end of the car, too Y 
A. That's right. 
Q. You said that Mr. "Wilkins was in the west end of the 
car and the brakeman was on the other end 7 
A. He was on the east end of the car. 
Q. What was the brakeman doing at the east end· of the 
car? 
A. He was looking one way and' Mr. Wilkins the other, I 
guess. 
Q. Did you hear him holler, too? 
A. No, sir, he didn't holler, because he didn't see the man. 
Q. He was looking, wasn't he 1 
A. He was looking-, but he didn't see him. 
Q. Which side of the car was he looking from? 
A. He was looking to both sides as the train pulled up. 
Q. As the train pulled up and stopped, did he look then? 
A. He looked both ways. , 
Q. Did you see him lookingt 
A. Yes, sir, I saw him looking. 
Q. Were you lifting the rail at that time? 
A. No, sir, he wasn't looking right then. He looked and 
then he had to get out of the way, just about a 
page 125 ~ minute. 
Q. You say this was the bottom rail? 
.A. I think it was the bottom rail, yes, sir. 
Q. And you think it was lying on the floor of the car Y 
.A. On the floor of the car. 
Q. Was this on the left or the right side of the car f 
A. It was on the right side of the car the way we was un-
loading. 
Q. It was on th~ right side of the car loo~ing toward Hamp-
ton Boulevard; is that what you mean? . 
A. Yes, sir. 
Q. You say you saw Mr. Wilkins; he went to the edge of 
the car, and what did he sayY 
A. He looked both ways; after be spotted the car he said, 
'' Boys, let the rail go.'' . . 
Q. Now, let's see. You have got Mr. Wilkms loolnng both 
ways, and then the brakeman on the other end? 
A. He was on one encl and the brakeman on the other. 
Q. The brakeman continued to look? He did not move Y 
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A. He had to flag the train backward and forward. 
Q. He did what f 
A. He was on one end and Mr. Wilkins on the- other. 
Q. lVIr. Wilkins said, "Go ahead," and then he moved over 
to the left of the cart 
A. That's right. 
page 126 } Q. That was before you had lifted the raiU 
A. No, sir ; we had done had the rail up, and he 
said, "Let the rail go-" 
Q. Wait a minute. You are talking too fast. He said '' All 
right, boys,'' after he looked, and said it was clear; it was 
then that you lifted rail¥ 
A. Lifted the rail. 
Q. After you lifted the rail, did he go back to the edge and 
look¥ 
A. It wasn't but just about a minute until we let the rail 
g·o. 
Q. I didn't ask you how long it was. I said, after he looked 
and told you all to start lifting, do you know whether he went 
back to the edge and looked overt 
A. Sure, he looked every time. 
Q. How many times did he look f 
A. I couldn't tell you how many rails there was. 
Q. How long was this car? Do you know 1 
A. No, sir, I don't know how long-it was. 
Q. It was a big car, wasn't it 1 
A. Yes, sir, a long· car. 
Q. Forty feet, would you say? 
A. I couldn't say, because I didn't take the number of it; 
I didn't measure it, either. 
Q. How long were the rails 1 
page 127 } A. It was 30 and 33-feet rails, I know. 
Q. Do you know whether or not any rails had 
been dropped on the right side before tb~ one that hit Mr. 
Reynard¥ 
A. Sir? 
Q. Do yon know with what rail Mr. Reynard was hiU That 
was the first rail that had been dropped on that side, wasn't 
iU 
A. I couldn't tell you whether it was the first rail or no. 
Q. Did you climb down aft-er the man was hurt T 
A. Well, everybody gXlt down that could get down. 
Q. Could you get down 1 
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.A. No, sir, I couldn't get down, because they had the rail 
off of him before I could get down. 
Q. They had the rail off of him¥ 
.A.. Yes, sir. 
Q. Did you hear the brakeman say anything after Mr. Wil-
kins gave the order to raise the rail 7 
.A. The brakeman? 
Q . .You said the brakeman was sitting on the northeast 
end of that car t 
A. Mr. "Wilkins was talking, to let the rail go, and the 
brakeman was looking out for the train on the end he was on. 
Q. Looking out for the train? 
.A.. Looking out to flag the train. You see, the train had 
to pull ahead for us to clrop the rail. 
page 128 ~ Q. He was sitting up on the northeast end of 
this car? 
.A.. He was on the east end of the car. 
Q. That was right above this path where Mr. Reynard was 
hurt!· 
A. He was ahead of where he got hurt. 
Q. You heard Charlie holler? 
A. Yes, sir. 
Q. But you did not hear the brakeman holler Y 
• 
A. Well, the brakemai1 hadu 't seen anybody, as I know of. 
Q. The brakeman had not seen anybody? That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Willcox: 
Q. Who was this man that you mentioned as brakeman¥ 
A. Well, I don't know the fellow's name. 
· Q. You don't know him? 
A. No, sir, I don't. 
Q. Was he on the same car from which the rails were be-
ing thrown, or the car ahead? 
A. He was on the car ahead. 
Q. And he was the man that was passing signals to the 
engineer? 
A. That's right. 
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called as a witness by and on behalf of the de-
fendant and being first duly sworn, testified as follows : 
Examined by Mr. Willcox: 
Q. What is your name? 
A. Sam Bradshaw. 
Q. Sam, do you work for the Belt Line¥ 
A. Yes, sir. 
Q. Were you in the car that the rails were being unloaded 
from at the time Mr. Reynard was killed? 
A. Yes, sir. 
Q. I believe you are a cook, aren't you f 
A. Yes, sir. 
Q. But that day you were a laborer? 
A. Yes, sir, I was on the section that day, see. I was not 
cooking then. 
Q. Who else was in the car besides you? 
A. I don't know-Mac Belcher and myself. 
Q. I don't care about the names. There were a lot ef col-
ored laborers there, weren't _there? 
A. ~es, sir. 
· Q. Do you know approximately how many? 
A. No, sir, I don't, really, but I think there was twelve 
head of them. 
Q. Were there any white persons in the car? 
page 130 ~ A. Mr. Wilkins was in there. 
Q. Was he the foreman? 
A. Yes, sir! 
Q. I believe what you were doing was unloading rails f 
A. Yes, sir. 
Q. And you would throw one out on one side, move the 
train up half a rail leng'th, and throw one on the othe-:.· a, · 
A. Yes, sir. 
Q. And .then repeat that? 
A. Yes, sir. 
Q. Now. before a rail was thrown, what did Mr. Wilkins do? 
A. Well. Mr. Wilkins walked from one side of the train-
from the time we threw out one, he would walk to that side, 
and when he give the word we would throw the rail. 
Q. When he walked to the side, what did he do 7 A. He would look up and clown the track. 
Q. Did you see him do that 7 
A. Yes, sir. 
Q. Was there any rails thrown out before he did that f 
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A. No, sir, not until he give the word. 
Q. After he gave the word, what did he do? 
A. He would back out of the way. 
Q. And then who took up? 
A. Why, the rail caller would call the rail then and we 
would pick it up. 
pag·e 131 ~ Q. And what did you do with it? 
A. Throw it out, drop it out. 
Q. Did you hold it any length of timet 
A. No, sir. ··we couldn't hold it. 
Q. Did the rail caller call out so all the men in- the car could 
hear? 
A. Yes, sir. 
Q. Did you see the man who was killed before the accident? 
A. No, sir. · 
Q. Do you know how long the car is in feet? 
A. The length of the car 1 
Q. Yes. 
A. No, sir, I don't know. You could get between the car 
and the rail this way, from one end to the other. You could 
stand, you know, back between the car and the rail. 
Q. Was the rail nearly as long as the car Y 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Jones: . 
Q. How many rails were in the car when that one that hit 
Mr. Reynard was thrown! 
A. I don't know, sir. I didn't take count of them. 
Q. Could you see the floor of the car 1 
pag·e 132 ~ A. No, sir, you couldn't see the floor of the car 
at the time. 
Q. You could not see the floor? 
.A. No, sir. You see, you would pick up the rail and step 
up on the other rails and throw it over. 
Q. You say there were two white men in the car; one was 
Mr. Wilkins, a.nd the other was who? ' 
.A. One was l\fr. Wilkins. He was one of them. 
Q. Who was the other one? 
A. I disremember who was the other one. I know Mr. Wil-
kins was one. 
Q. Did you have a rail callerT 
.A. We had the rail caller, but he was a colored man. 
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Q. He was helping lift the rails out¥ 
. A. Well, all of us was lifting the rails. 
Q. I say, he was helping lift, too, besides calling f 
A. Yes, sir. 
Q. Mr. Wilkins would go to one side of the car! 
A. Yes, sir, one side of the car. · 
Q. And look over? 
A. That's right. 
Q. Did you notice whether or not he had to tiptoe in order 
to look over 1 
A. No, sir, he didn't have to tiptoe. 
Q. He did not f 
page 133 ~ A. No, sir. 
Q. How far did the edge of the car come up? 
Even with your shoulders 1 
A. Yes, sir. 
Q. About up to your neck? 
A. Yes, sir. 
Q. Mr. Wilkins would go to the edge and look up and down 
the track before you were told to lift the rail? 
A. Yes, sir. 
Q. And after he looked over and you were told to lift the 
rail, would he look again 1 
A. No, sir. He would back out of the way. 
Q. Then you would lift the rail T 
A. Yes, sir. 
Q. vVould you throw it over immediately, or get all together 
and hold it a few seconds and then the rail caller would say, 
"Let go"? 
A. We would pick up th<~ rail, carry it up, and drop it. 
Q. Would you do that all with one motion 1 
A. Yes, sir. . 
Q. And all that was done after Mr. Wilkins had looked 
and came back to the left side of the car to get out of the way? 
A. Yes, sir. 
page 134 ~ Mr. Jones: That is all. 
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CHARLIE MARTIN (colored), 
called as a witness by and on behalf of the defendant and 
being first duly sworn, testified as follows: 
Examined by Mr. Willcox: 
Q. What is your namef 
A. Charlie Martin. 
Q. Charlie are you employed by the Belt Line1 
A. Yes, sir. 
Q. And you were one of the laborers helping unload a car 
of rails last August when Mr. Reynard was killed¥ · 
A. Yes, sir. 
Q. Which end of the car were you in? 
A. I was in the east end. 
Q. East or west? 
A. I mean the west end, the west end. 
Q. Was it the end nearer the water or the end nearer 
Hampton Boulevard? 
A. The end nearer the water. 
Q. And that was the end farthest away from the engine? 
A. Yes, sir. 
Q. Tell the jury bow you went about unloading· that car. 
First, let me ask you, how many people were in 
page 135 ~ there? 
A. Twenty head, I think. 
Q. Twenty head 1 
A. Yes, sir. 
Q. Laborers¥ 
A. Laborers. 
Q. And did you have a foreman in there? 
A. Yes, sir. 
Q. Who was that? 
A. Mr. Wilkins. 
Q. Tell the jury just what happened when you went to un-
load a rail. 
A. Mr. Wilkins went to the side of the car and looked each 
way, and be told us, '' All right,'' and we goes back and g-ets 
the rail, picks it up and carries it to the side, and the man 
hollers. '' Throw the rail.'' That is the time I seed the man. 
When I seed the man, be was right at the coupling· of the car, 
where the car is coupled tog-ether at. 
Q. Was that before or after the other men had turne~ it 
loose? 
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A. All had turned it loose except me. 
Q. All had turned it loose except you t 
A. Yes, sir. 
Q. And what did you dot 
A.. I tried to hold it, but it cut my hand and I had to turn 
it loose. 
pdge 136 ~ Q. Where did it cut your hand? 
A. Across here (indicating). 
Q. I mean, betwee:n the side of the car and the rail? 
A. On the side of the car. 
Q. Could you see the man over the rail? 
A. Yes, sir. 
Q. Had you seen him before then f 
.A. No, sir. 
Q. These rails were loaded all the way across the bottom 
of the car, row after row, weren't they? 
Mr. Williams: ,vait just a minute, Mr. ·wmcox. I think 
that is extremely leading. Your own witness testified that 
this was the last rail. 
:M:r. Willcox: One of them did, that is right, but we are 
going to show he was mistaken in. that respect. 
Mr. Williams: I don't doubt it, but don't lead him too 
much. 
Bv :M:r. Willcox·: 
"Q. How were the rails loaded in the car f 
A. Layer after layer. 
Q. All the way across the bottom? 
A. Yes, sir. 
Q. .And the distance you had to w·alk was dependent upon 
the distance of the particular rail you were throwing? 
A. Yes, sir. 
page 137 ~ Q. Did Mr. Wilkins look before this particular 
rail was thrown f 
A. Yes, sir. 
Q. Was there any rail thrown out there without his look-
ing firstY 
A. No, sir. 
CROSS EXAMINATION. 
By.Mr. Williams: 
Q. Charlie, how long have you been working for the Belt 
Line? 
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A. Ever since May. 
Q. How many cars were in this string of cars that were 
attached to this engine 1 
A. I couldn't really t~ll you that. 
Q. Was it two, three, four, five, or sixf 
A. As much as three, I do know. · . 
Q. Were you in the last car or the second from the last? 
A. The last car. 
Q. The last cart 
A. Yes, sir. 
Q. There ·was a man on the front of the car, wasn't there, 
to flag the engine t 
A. Yes, sir. 
Q. And he was sitting up on the edge of it, wasn't he, 
A. I couldn't really tell you where he was sit-
page 138 ~ ting at, but I know he was flagging it. 
Q. What? . 
A. I wasn't paying no attention to where he was sitting at. 
Q. Did you ever see him sitting up on the edge there? 
A. Yes, sir, I seen him sitting up on the edge there. 
Q. Where was Mr. Wilkins? 
A. He was in the car with us. 
Q. And his job was to keep a lookout, wasn't it? 
A.. Yes, sir. 
Q. What was he keeping a lookout for? 
A. He would spot the rail there-
Q. And see if anybody was coming along there? That was 
his job? 
A. That was his job, yes, sir. 
Q. And the other man was to signal the train to go for-
ward? 
A. Yes, sir. 
Q. Mr. Wilkins did not have to move, did he7 
A. No, sir. 
Q. Was there any reason why he could not have sat up on 
the edge of the car where he could see, 
A. No, sir. 
page 139 ~ Q. Was there any reason why he should not 
have been on the ground? 
A. I couldn't say that. 
Q. If you 1md seen th~s man before you threw the rail, you 
would not have thrown 1tT 
A. No, sir. 
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Q. When you saw him, you were in the act of throwing the 
raiU ... 
A. The rail was gone then. All of them had ~et go but me. 
Q. Mr. Wilkins was on the left.band side of the car 1 
A. He had done been to the right-
Q. I understand that, but at the time the rail was thrown 
he was on the left-hand side of the car 1 
A. He was standing in the car. 
Q. On the left-hand side 01 
A. On the left-hand side. 
Q. ·what was the length of those rails? 
A. I couldn't tell you. 
Q. ·what was the weight of those rails 6l 
A. I couldn't tell you. 
Mr. Williams: That is all 
page 140 ~ M:AC BELCHER (colored), 
called as a witness by and on behalf of the defend-
ant and being first duly sworn, testified as follows: 
Examined by Mr. Willcox: 
Q. What is your namef 
A. Mac Belcher. 
Q. Mac, were you employed by the Belt Line last August¥ 
A. Yes, sir. 
Q. You were in the car from which the rails were being 
unloaded, weren't you¥ 
A. Yes, sir. 
Q. And wha.t was your job Y 
A. I was calling, telling· them to lift them out. 
Q. You were calling¥ 
A. Yes, sir. 
Q. What do you mean by thaH 
A. I was hollering to th~ rest of them to help me deal them 
-everybody. 
Q. Besides the laborers, was Mr. Wilkins in the car? 
A. Yes, sir. 
Q. He was foreman, wasn 1t he T 
A. Yes, sir. 
Q. What did Mr. Wilkins do before the rails were thrown 
ouU 
A. He would look out. 
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page 141 r Q. Then what did he dot 
A. He would look out on both sides and then 
move back out of the way to let us throw them out. 
Q. Did you throw two rails on the same side at the same 
timef 
A. No, sir. 
Q. Did you move your train between each rail? 
A. Yes, sir. 
Q. When you say he would look on both sides, what do you 
meant 
:Mr. "Williams: Look on both sides 1 
:Mr. "Willcox: I am asking him. 
By Mr. Willcox: 
Q. You mean, he looked on the side the rail was going to be 
thrown on1 
A. Yes, sir, he would look out the side where we throwed 
the rail out. 
Q. Did you see him look out every time 1 
A. Yes, sir. 
Q. Did he look up and down the track? 
A. I couldn't tell you. 
Q. Did you see him go there and look? 
A. Yes, sir. 
Q. Before he looked, was there any rail thrown out? 
A. Nobody wouldn't throw out none until be said so. 
Q. Then what happened after he lookecl t 
page 142 r A. He said, '' All right, boys, go ahead and 
throw it out.'' 
Q. Then you took over? 
A. Yes, sir. 
Q. What did you tell them 1 
A. The men that was helpin~ me deal it up-
Q. Just holler out like you hollered out in the car when 
Mr. Wilkins told you to let the rail go. What is the first 
thing vou said t He would tell you to throw it! 
A. Yes, sir. 
Q. Then what did you say 1 
A. I would holler to the men then, '' Help me deal it.'' 
0. What did vou tell them? A. This man on the other end of the rail, I would tell him, 
'' Crouch to deal on your end.'; 
Q. Bv "deal" you· meant each encl to pick up? A. Yes, sir. !'would tell them whfob end to pick up first. 
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Q. Then, when they all got it up, what did you tell them¥ 
A. We would walk up to the edge of the car and steady 
with it and throw it out. 
Q. Which end of the car were you in? 
A. I was back next to the engine part. 
page 143 ~ Q. On which end was Mr. Wilkins t 
A. He was on the other end. 
Q. And were your men strung out all along the length of 
the rail? 
A. Yes, sir. 
Q. And you were giving orders to all of them? 
A. Yes, sir. 
Q. Do you know Mr. Sutton? 
A. No, sir. · 
Q. Do you know the conductor? 
A. No, sir. 
CR,OSS EXAMINATION. 
By Mr. Williams: 
Q. Mac, how tall are you f 
A. I don't know, sir. 
Q. Over six feet, aren't you? 
A. I don't know, sir. I might be. 
Q. Did you see this man before you threw that rail? 
A. No, sir. 
Q. You could not see him because the car was so high, 
could you? 
A. I didn't see him, I know that. 
Q. Isn't that the reason, because the car was so high you 
could not see him? 
A. I don't know, sir. 
page 144 ~ Q. How many cars were in that cuU 
A. Sir? · 
Q. How many cars were in that train? 
A. I don't ]mow, sir. 
Q. One, two, three, four, or :five? Don't you know? 
A. I don't know. 
Q. What time did it haµpen? 
A. I couldn't tell you that. 
Q. How long had you been working before it happened t 
A. Well, we was-working along all the morning. 
Q. What time did you g,·o to work? 
A. I don't know what time we went to work that morning. 
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Q. You don't know what time it happened and don't know 
what time you went to workf 
..A.. I don't know what time it happened, I don't know what 
time we went to work. I ain't had no watch. 
Q. .And you don't know how many cars were in the train 
that you were in Y 
A. No, sir. 
Q. ·were there any other cars on the opposite track from 
where you were 1 
A. Yes, sir. 
Q. What was over there? 
A. I think it was a box car, I believe. 
Q. What1 
page 145 ~ A. I think it was a box car. 
Q. A box carY · 
A. Yes, sir. 
Q. Just one box car 7 
A. There was more than one. 
Q. How many box cars 7 
A .. I don't know, sir. There was more ~han one. 
Q. Four or five? 
A. I couldn't tell you how many. 
Q. And they were right opposite the car that you were in? 
A. Yes, sir. . 
Q. Was there any brakeman on the car that you were in Y 
A. The brakeman was on the next car. 
Q. So, the train certainly had two cars, didn't it Y 
A. I reckon so. 
Q. Was there one behind where you were Y 
A. No, sir, there wasn't none behind me, I don't think. 
Q. Where was he sitting in the next car¥ 
A. I don't lmow, sir. 
Q. You did not see him¥ 
A. I saw him, but I couldn't pay attention to him and 
watch the rail, too. 
Q. Did Mr. Wilkins go to the right-hand side and look out? 
A. Yes, sir. 
page 146 ~ Q. Then he came back to the left-hand side and 
told you to let it go Y 
A. Yes, sir. 
Q. And you told the men to deal Y 
A. Yes, sir. 
Q. Your men picked up one end of the rail? 
A. Yes, sir. 
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Q. Then picked up the other end of the rail? 
A. Yes, sir.· 
Q. Then raised it up and went to the right-hand side of 
the car; is that rightt 
A. Yes, sir, we would walk up. 
Q. Then they would hold it for a fraction of a second, or 
part of a second, and you would give the order to heave; is 
that rightf 
A. Yes, sir. 
Q. All of that takes a right good while, doesn't it? 
A. I don't know how long it would take. 
Q. Those rails are pretty heavy and you have to strain to 
get up one end t 
A. Yes, sir. 
Q. And you have to work to get up the other end f 
A. Yes, sir. · 
Q. And you have to carry it a little distance 7 
page 147 ~ .A.. Yes, sir. 
Q. And you have to hold. Now, why coukln 't 
you see a man coming along there when you were standing 
there holding? 
A. I ain't seen him. 
Q. There was no. reason why you should not have seen him 
if you had looked i 
A. He was doing the looking. 
Q. He was on the left-hand side of the car then, wasn't he f 
A. He looked on the side before we throwed off the rail. 
Q. How long have you been with the Belt Line Y 
A. Around about three years. 
Q. Isn't it unusual to unload rails from gondola cars Y 
A. Sir1 
Q. Isn't it unusual to unload rails from gondola cars f 
A. I don't know, sir. 
Q. Yon have unloaded a lot of them, haven't yon f 
A. Yes, sir. 
Q. They have always been on flat cars, haven't theyf 
A. I have loaded some off flats and gondolas, too. 
Q. What kind of gondola was this Y 
A. One about the same size what we was in. 
Q. What? 
A. One about the same size of the one we was in. 
Q. You did not do that very often, did you f 
page 148 ~ A. No, sir. 
N. and P. Belt-Line R.R., v. T. H. Jones, etc. 115 
C. M. Bell. 
Q. Isn't it customary to use skids to take them off of those 
cars? 
.A. Sir? 
Q. Isn't it usual, when you are unloading from gondola 
cars, to use skids to skid them down 1 
A. Well, if you have got enough men to help you, it is all 
right. 
Q. As a usual thing, you use skids, don't you, to skid them 
ff 1 . 0 • 
A. No, sir, I ain't never used them. 
:M:r. Williams: That is all. 
C. M. BELL, 
called as a witness by and on behalf of the defendant and be-
ing first duly sworn, testified as follows: 
Examined by Mr. Willcox: 
Q. State your name, please. 
A. C. M. Bell. 
Q. What is your profession, Mr. Bell 1 
A. I am the engineer for the Belt Line Railroad. 
Q. You are a civil engineer by education and profession f 
A. Yes, sir. 
page 149 ~ Q. vVhat is this that I have in my hand? 
A. It is a blueprint. 
Q. Of whaU 
A. Of a gondola belonging to the Norfolk & Wes tern Rail-
road Company. 
Q. Of the same type as the car involved in this accident 1 
A. That is correct. 
l\fr. Williams: Just a minute. How does he know that? 
Mr. Willcox : He saw the car. 
Mr. "Williams: Show that he saw it, then. 
By Mr. ·wmcox: 
Q. Did you see the car involved in the accident? 
A. Yes, sir. · 
Q. You went down to the yard after the accident, did you? 
A. Yes, sir. 
Q. The same day of the accident? 
A. That's right. · 
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Q. Does this blueprint give the dimensions of the car? 
A. That is correct. 
Q. Will you take that blueprint and tell the jury the in-
terior length and width of the car¥ 
page 150 ~ A. The interior length is 41 feet and 3 inches. 
Q. And the interior width f 
A. 9 feet and 4 inches. 
Q. vVhat is the height of the sides of those cars from the 
floor to the top¥ 
A. From the floor to the top of the sides is 4 feet and 4 
inches. 
Q. And is the height or elevation uniform throughout the 
length of the car f · 
A. Throug·hout the side. 
Q. At the ends the center of the car gets higher, doesn't it? 
A. Yes, sir. 
Q. Does that blueprint give an end view of the cad 
A. I am looking at it now. 
Q. Is this, in the lower right-hand corner, right over the 
leg·encl, the end of the car 1 
A. That is correct. 
Mr. Willcox: I offer this in evidence, your Honor. 
(The blueprint was received in evidence and marked De-
fendant's Exhibit 2.) 
Mr. Willcox: This is a blueprint entitled "Arrangement 
of 52¥2-ton gondola car, class GU,'' and bears the number 
J-34936. 
page 151 ~ Q. Mr. Bell, what was the length of the rails 
that were being unloaded on that day? 
A. 39 feet. 
CROSS EXAMINATION. 
By Mr. Williams : 
·Q. Mr. Bell, when did this accident occur? What time of 
day, is what I arri interested in .. 
A. In the morning. 
Q. What time? 
A. Approximately ten o'clock. 
Q. What time did you get down there? 
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years. 
A. I would say about eleven. 
Q. About an hour afterwards? 
A. Yes, sir. 
Q. And where was this car? 
A. When I first saw it, it was part of the train down in the 
yard in the same general location that the accident occurred. 
Q. Was the engine attached to iU 
A. Yes, sir. . 
Q. How many other cars were in that string? 
A. There were three others. 
Q. Three others, making four in all? 
A. That is correct. 
page 152 ~ Q. Where was that general location 7 
A. Well, I would say about 500 feet west of the 
yard office; that is, between the yard office and the water-
front. 
Q. The train had been moved since the accident, hadn't it Y 
A. Yes, sir. 
Q. It carried the man up to Hampton Boulevard and got 
an ambulance? 
A. Yes, sir. It is my understanding that the engine was 
disconnected from the cars at the time of the accident, to take 
the man to Hampton Boulevard. 
Q. Were there any oil cars next to it? 
A. There were some oil cars on track 6, which was the 
track south of the one the engine was on. I don't recall the 
exact location-
Q. Immediately south, were they not? 
A. That's right. I don't recall the exact position of the 
oil cars with reference to the work at the time I first saw it. 
Q. Were all these cars just alike, or were they different 
cars? 
A. There were three cars containing rails and one car con-
taining joints. The three containing rails were exactly alike, 
or the same class. 
Q. One containing what? 
page 153 ~ A. Joints-the connections you use in fasten-
ing the rails together. 
Q. Was that one of the small gondolas? 
A. That was an overall Ieng-th, I believe-
Q. I know that, but you said it was a Norfolk & Western 
gondolat 
A. That's right. 
Q. You said it was a 57-ton gondola, the one the rails were 
in? 
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A. That's right. 
Q. What other gondolas does the Norfolk & Western have? 
A. Well, they have some that are classified as 52-ton that 
I know of. I can't give you-
Q. What is the biggest gondola car they have ~1 
A. I couldn't say definitely. 
Q. You know they do have some considerably bigger than 
that, don't you 1 
. A. They have a gondola that is capable of carrying 99 tons 
of coal. 
Q. Yes. Of course, the sides of that are a great deal 
hig·her, are they not f 
A. Yes, sir. 
Q. Of course, you don't know, except by what somebody 
told you, what car it was that was involved in this accidenU 
A. That's right. 
page 154 ~ Q. How high would you say the 90-ton gon-
dola cars are 'l 
Mr. Willcox: If your Honor please, I object to that merely 
on the score of saving time. We have involved here a 57-ton 
car, and I don't see any use in going into a 90-ton car. 
Mr. Williams: Witness after witness said it was the big-
gest car they ever saw, in working for the railroad, and that. 
it came up over their shoulders. 
The Court: I overrule the objection. 
Mr. Willcox: Exception. 
By :Mr. Williams: 
Q. Have you got a blueprint of that f 
A. No, sir. 
Q. Would y9u tell us approximately how high the sides of 
those cars aref 
A. I would say in excess of five feet, possibly five and a half 
feet. 
Q. ·And better, aren't theyf 
A. I don't know about that. 
Q. Do they have any 120-tons f 
A. I think they have two, as a matter of fact. 
Q. If that is the biggest one, then, it would be bigger than 
the 90-ton carT 
A. I think the 120-ton is a hopper car. 
Q. Does the inside of those cars slope Y 
page 155 ~ A. No, sir. 
Q. They are flat-bottomed f 
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A. The one the rail was in, yes, sir. 
Q. ·with chutes that come down where the coal goes out? 
A. They have no chutes on the gondolas. 
Q. They do not 1 
A. No, sir. 
Q. What is the difference between what would ordinarily 
be a coal car and a gondola coal cart 
A. -A ·gondola is flat-bottomed and the ordinary coal car, or 
hopper car, has pockets, can be unloaded from the bottom. 
A gondola is generally unloaded by crane or, in case of these 
coal piers, they pick them up bodily and turn them over. 
Q. Does the gondola have sloping-in ends f 
A. No, sir. 
Q. It is a flat thing throughout'f 
A. That's right; it is just box-like .. 
Q. "\Vith a perfectly flat bottom V 
A. That's right. 
Q. How long have you been with the Belt Linet 
A. Since June of last year, June of 1942. 
Q. Are you familiar with the Sew alls Point yard 1 
A. Yes, sir, I think so. 
Q. There are no signs up there warning anybody to stay 
out of there, are there 1 
page 156 ~ A. I don't recall any signs at that particular 
location. 
Q. Well, there are not any anywhere, are there? 
A. At the yard, no. 
Q. Now, you say that you understood the scene of this 
accident was about 500 feet we$t of the yardmaster 's house! 
A. No, sir; I say that is where I first saw the work train 
after I went do,vn there. The scene of the accident was west 
of that point. 
Q. West of that point1 
A. Yes, sir. 
Q. Now, if you want to get to a point west of the point 
where· vou understood these men of Shaner 's were working·, 
YOU go"' down Hampton Boulevard and turn left into a road 
and go down to the station master's office, don't you' 
A. ·yes, sir. 
Q. And that would be the only way you could go except 
to go all the way clown the tracks from Hampton Boulevard, 
wouldn't it? 
A. Unless you came up Terminal Avenue. 
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Q. Do you know w·here Mr. Reynard's automobile was 
found Y 
A. Yes, sir. 
Q. Right there at the .yard master's office? 
page 157 ~ A. That's rig·ht. 
Q. And from there he would have to walk clown 
between these tracks to get where these men were working, 
wouldn't he ? 
A. Yes, sir. 
i\fr. ·Williams: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. ·wmcox: 
Q. Mr. Bell, is this map entitled ''Station Map'' a map 
showing the Sewalls Point yards of the Belt Line? 
A. Yes, sir. 
Mr. Willcox: I offer that in evidence. 
(The map was received in evidence and marked Defend-
ant's Exhibit 3.) 
Q. i\fr. Bell, I call your attention to this map of the city 
which was introduced in evidence and ask you to come down 
here in front of the jury. 
\\That property is to the north of the Belt Line yard Y 
A. :what we call the Grain Elevator property which, prior 
to the war, was being operated by the Norfolk & Western. 
That is here (indicating). It is leased to the Norfolk & West-
ern by the City of Norfolk. 
Q. ·,vhat is to the south of it Y 
A. The property of the Standard Oil Company. 
pag·e 158 ~ Q. And those two properties bind it on each 
side! 
A. That is correct. 
O. Now, referring· again to the map of the yards, poir~.t out 
to the iury the means of entrance into that yard. 
A. There is a dirt road that follows this Belt Line, adja-
cent to the Belt Line, which is not shown. 
0. Whose property is this to the south Y 
A. That is the.Standard Oil Comoanv's. There is a fence, 
and on that side belongs to the Standard Oil Company. 
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Q. Terminal Avenue is shown here. That is how far, ap-
proximately, west of the boulevard? 
A. In a straight line-let me see-it is approximately a 
thousand feet between the center line of this west lane and 
the center line of Terminal Avenue. 
Q. Then, after you cross Terminal A venue, you are in the 
yards, are you not¥ 
A. That's right. This is the yard office, right on the west 
line of Terminal A venue. 
Q. What is at the western end of that yard? 
A. The Elizabeth River. 
Q. And what dock is this? 
A. We have here a transfer bridge that we use i11, carrying 
cars on barges to and from on the C. & 0. to Newport News. 
Q. After you get into your yards on this Ter-
page 159 ~ minal A venue, are there any roads leading out 
of your yards north or south-highways or pub-
lic roads? · 
A. No, sir. 
Q. What is the distance between the tracks in that yard? 
A. Approximately twelve and a half feet. 
· Q. Is that from center to center? 
A. From center to center. 
Q. And what would that make the distance between the 
near rails? 
8? 
A. It would be around e·ight feet between the near rails. 
Q. And the cars overhang the rails, do they noU 
A. That's right. 
Q. There is a similar distance between 6 and 7, and 7 and 
A. Yes, sir. 
Q. And between all the rails? 
A. Yes, sir. 
Q. How many tracks are there? 
A. Thirteen. 
Q. Numbered from-
.A. Numbered from 1 to 13, No. 1 on the north side and con-
tinuing on across to 13 on the south side. 
page 160 ~ RE-CROSS EXAMINATION. 
By Mr. Williams: 
· · Q. Mr. Bell. look at tl1at map there a minute, please. What 
do vou mean by '' 16 Track L' '? Right in the middle of the 
whole of them.' ' 
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A. That is '' G' ' track. The Ieng-th is 1,544.4 feet. 
Q. "G"t 
A. Yes, sir. 
Q. Look at that again, please, if you will. There is a road, 
as I understand it, that runs down this line here; is. that 
right, 
A. Yes, sir. 
Q. Let us mark that "A-B." Is this little thing here the 
yard master's house f 
A. That's right. 
Q. We will mark that "0.'' Now, everybody that has any 
business with the yard master comes up that road to that 
place, doesn't he 1 
A. Yes,· sir. 
Q. There are automobiles back in there all the time, aren't 
therei 
A. Yes, sir. 
Q. On which side is the Standard Oil Company's property? 
The south side t 
A. Yes, sir. 
page 161 ~ Q. I will mark that "SON J." Now, is there 
or not another house situated somewhere down 
in here, a yard office of some s11ape or kind? 
A. The only house in the yard from there down to here is 
one rig·ht down here by the bridge, this point. 
Q. What is that¥ · 
A. That is the bridge guard's house. 
Q. When have you been down there last¥ 
A. Last week. 
Q. Isn't there a road that comes up to that house from the 
Standard Oil Company's property? 
A. No, sir. There are some buildings of the Standard 
Oil-
Q. No, I am not talking about what is on the Standard Oil 
Company's property. Now, what is on this over heret 
A. Well, this area where my finger is, is being used by the 
Navy as a storage yard. That is fenced. 
By ~Ir. Willcox : 
· Q. A fence between that and the railroad Y 
A. Yes. 
Bv Mr. Williams: 
· Q. Is this street cut through Y 
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A. No, sir; it is undeveloped. 
Q. _ There is no street there at all, is there, as a matter of 
factf 
page 162 ~ A. No, sir, nothing at all. 
l\fr. Willcox: He is referring to what is marked ''Terminal 
Avenue.'' 
By Mr. Williams: 
Q. There are some houses along in there, though, that you 
can enter from over here 1 
A. That is true. 
l\fr. Willcox: That is east of Terminal Avenue as shown on 
that plat? 
Mr. Williams: That is right. 
By Mr. Williams: 
Q. Now, there is a foot-bridge that leads across a ditch 
adjoining your property and this property, isn't there f 
A. I don't recall about that bridge. 
Q. And you don't recall a house down in here! 
A. No, sir. 
Q. Very nearly as large as the yard master's house 1 
A. No, sir. We have nothing on this side of the yard at 
all-undeveloped. 
Q. Have you any houses down on this sidet 
A. There is a house over here. 
Q. What is that for 1 
A. It was formerly a dwelling. I don't know whether it 
is occupied now or not. 
page 163 ~ By Mr. Willcox: · 
Q. Is that on the railroad property t 
A. No, it is not. 
0. North of the railroad property? 
A. Yes, sir. 
Bv Mr. Jones: 
· Q. But you do use paths througl1 the railroad property to 
·get to and from thaf property, don't yon? 
A. I couldn't say. 
Q. In fact, that is the only way to get in there. isn't it? 
A. You could get in from t11e grain elevator side. 
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RE-DIRECT EXAMINATION. 
By Mr. ,vmcox : 
Q. If there is a house there, and if the house is occupied, 
is there any reason why you can't get in from Terminal Ave-
nue, north of our yard 1 
A. Now, Mr. ·wmcox, you see all of this is occupied by the 
Navy and we have a fence around all of our property. This 
house is outside that fence; it is west of the fence and north 
of the tracks. 
Q. It is to the west of the fence? 
A. Yes. 
Q. And this is down between the fence and the tracks f 
A. Well, the fence was built-as far as it goes, 
page 164 }- it is built pretty close on our right of way. 
Q. Do you know of any use made of those paths 
by anyone except the employees of the two railroads and peo-
ple having business with them t 
A. No, sir, I do not. 
Mr. Williams: ·what two railroads are you talking about? 
Mr. Willcox: The Chesapeake & Ohio and the Belt Line. 
By Mr. Williams: . 
Q. Don't all those spur tracks go over to the Standard Oil 
Company's place? 
A. No, sir. The Standard Oil Company is entered from 
tracks on Terminal Avenue that are not shown on that print. 
W. C. WILKINS, 
called as a witness by and on behalf of the defendant and be-
ing· first duly sworn, testified as follows : 
Examined bv :M:r. Willcox: 
Q. What is vour name, sir! 
A. W. C. Wilkins. 
Q. Bv whom are you employed? 
A. Norfolk & Portsmouth Belt Line R.ailroad. 
Q. What capacityf 
page 165 }- A. Section foreman. 
Q. How long have you been employed by the 
railroad, Mr. v\Tilkins 1 
A. Since December 22, 1937. 
Q. Were you the foreman in charge of the car from which 
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rails were being unloaded on the day that Mr. Reynard was 
hurU 
A. Yes, sir. 
Q. Do you recall what time you started unloading· rails that 
dav? 
A. It was about a quarter to nine. 
Q. In the morning f 
A. Yes, sir. 
Q. And where did you start? 
A. On the west end, No. 5 track in Sewalls Point yard. 
Q. How many rails did you have in the car when you 
started? 
A. 90. 
Q. Did they fill the car up to the edge, up to the top of the 
sides? 
A. No, sir. It was about four layers. 
Q. Skipping a moment, do you recall how many rails had 
been actually thrown out of the car at the time of the accident? 
~ A. 24. 
pag·e 166 ~ Q. On one side, or both sides? 
A. Both sides. 
Q. What do you mean? 24 all together., or 24 on each ~ide? 
A. About 24 on the side that the man was hurt on. 
Q. Now, explain to the jury just how you handled the 
train., what the train was made up of, and how these rails 
were being handled. 
A. Well, we had a work train, an engine and four cars, 
gondolas. Well; they were about four or a little over four 
feet high, the gondolas were, and we had a gang of men, 22 
men in the · car. 
Q. Aside from the laborers and yourself, who else was on 
the work train? 
A. The conductor and the train crew and the men. 
Q. From which car were you unloading· rails? 
A. Unloading rails from the fourth car from the engine, 
the nearest car to the waterfront., which would be the fourth 
car from the engine. 
Q. Now, go ahead and tell the jury how you handled them. 
A. Well, in order to get the rail out of the car, which the 
rail weighed around 1,300 pounds, it takes about 22 men of 
manual strength to pick this rail up and get it 
page 167 ~ out of the car. We divide these men up equal 
on each end. Naturally, when they spot a car, 
I have to look over the car and spot it, in order to bring the 
centers of the rail-in other words., to lay the rail in main 
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track you have to have the joint opposite the center of the 
other rail, and we had to have these rail spotted, and when 
we unloaded them I had to look out. I was on the side away 
from the engine here and the conductor was sitting on the 
next car, on the third car~ He was taking my signal to back 
up when I would sign back. I would spot the rail and break 
the centers like we wanted them, and I would look over here, 
which I had to look over the side to spot the rails, then I 
would look to see that everything was clear, and I would step 
back in the car and tell Mac, which was the rail caller who 
does all the talking, to keep from anybody getting hurt., and 
I would say, '' Mac, throw the rail out,'' and I would step 
back to the other side, which I had to do on account of the 
rail being· 39 feet long and there wasn't room· for me to stand 
in either end of the car and give the men a chance to work. 
When I stepped back to the other side of the car, Mac would 
deal the rail, which he would take a wrench and turn the rail 
over, and they would pick it up and throw it over the side 
of the car, and then we would move up again to the other 
place. 
Q. How did you signal the engine back 1 
A. How did I signal the engine back 1 
pag·e 168 ~ Q. Yes. 
A. I would relay my signal to the conductor and 
he would give it to the engine. 
Q. ·would you give it manually,, or by word of mouth T 
A. I would give a signal. 
Q. A hand signal 1 
A. Yes, sir. 
Q. And you would give it to the conductor1 
A. Yes, sir. 
Q. He was on the adjoining car, and on which side? 
A. He was on the adjoining car on the opposite side from 
which we were throwing the rail at the time the accident hap-
pened. 
Q. Which way was the engine headed f 
A. It was headed toward the waterfront, toward the west. 
Q. But it was backing as you moved 1 
A. Yes, sir. 
Q. That put him on the same side as the conductor 1 
A. Yes, sir. 
Q. Did you or not do that every time Y 
A. Yes, sir, every time. 
Q. Did you do that before this rail was thrown 
page 169 ~ that hit Mr. Reynard? · 
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A. Yes, sir. 
Q. Did you see Mr. Reynard! . 
A. No, sir; there was nobody in sight that I could see, and 
I backed up and told Mac, "All clear. Throw the rail over." 
Q. And the rail was thrown Y 
A. The rail was thrown over. 
Q. What is at the lower or west end of that yard? 
A. The waterfront., where they load and unload barges; 
I mean, where the barges come in and bring the cars from the 
C. & 0. over to our yard. 
Q. Who walks up and down that yard between the tracks 
at various times Y 
A. Nobody but the train crews and the car inspectors-
railroad men. 
Q. People working on the railroad Y 
A. Yes, sir. 
Q. At the time of this accident, you knew where your men 
were, of course 7 
A. Yes, sir. 
Q. And where were the rest of the men that were working 
in connection with the rail Y 
A. Mr. Foster had his gang behind us, setting the rail up 
on the head of the ties to clear the walkway for 
page 170 } the car inspectors and train crew to walk, for a 
safety device. 
Q. Have you ever known that path to be used as a public 
walkway by the public generally? 
A. No, sir. 
Q. Did you have any reason to exp~ct that anybody was 
going to use it except railroad people Y 
A. No, sir. 
Q: And you knew where all of them were?. 
A. Yes, sir. 
Q. Now, Mr. Wilkins, these rails were being unloaded, you 
say, from a gondola car 1 
A. Yes, sir. 
Q. Is there anything unusual about that Y 
A. No, sir. 
Q. Were you and Mac Belcher0 the rail caller, in the same 
end of the car Y · 
A. No, sir; I was in the end nearest the waterfront and he 
was in the opposite end from me. 
Q. When you looked and ascertained that all was clear and 
gave instructions to throw the rail out, to whom did vou 
give themY .. 
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A. To whom did I give the signal? 
Q. "\Vhom did you tel} to throw the rail out 7 
A. Oh. Mac, my rail caller. . · 
Q. And he could hear yon at the other end of the cttr Y 
A. Yes, sir. 
page 171 ~ Q. When he called out, could you hear him Y 
A. Yes, sir; any time. 
Q. Do these rails make any noise when they fall? 
A. Considerable noise; yes1 sir, Q. Whllt was the first intimation yon had that anything 
was wrong·? 
A. The first that I knew that anything was wrong., I beard 
one of the boys in the car holler, '~ Oh, Lord I We throwed it 
on a man!'' 
Q. And who was thatt Do you know? 
A. I think it was Charlie Martin. 
Q. Did anything happen to Charlie Y 
A. Yes, sir; he tried to hold the rail back after he saw 
what had happened; he tried to hold the rail, and in order to 
hold the rail-they. turned it loose, and he was holding to 
the ball of the rail and it caught his fingers between the rail 
and the car and tore the meat off his fingers, and we sent. hi~ 
to the hospital. 
Q. After the accident, what did you do Y 
A. I went to the office as quick as I could and called the 
a~bulance as soon as possible. As soon as· I saw what had 
happened, I made a line to the office to call the ambul~nce as 
quick as I could. 
· Q. What was done with Mr. Reynard Y 
page 172 ~ A. He was put on the engine and carded to 
Hampton Boulevard, where the ambulance picked 
him up and carried him to Norfolk General Hospital. ' 
Q. You stated, I believe, that you started unloading at a 
quarter of nine. About what time did the accident happen 6? 
A. Ten o'clock. 
Q. How close to the_ east end of the car was Mr. Reynard 
when he was knocked dowrt1 
A. Around three or four foot from the end of the car-
from the end of the rail that was thrown out--from the east 
end. 
CROSS EXAMINATION. 
By Mr. Williaµis : 
Q. Mr. Wilkins, was Mr. Reynard dressed in ordinary 
civilian clothes Y 
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A. Yes, sir. 
Q. Not in working clothes at all T 
A. Yes, sir, just ordinary dress clothes, what he usually 
wore to work in. He usually went dressed up anyway. 
Q. And he had the payroll for the men with him didn't heY 
A. Yes, sir. 
Q. Now, you said that these rails made a lot of noise when 
you threw them out. What did you throw them out on T 
A. Threw them out on the ground. 
page 173 ~ Q. Yon did not throw them out against metal 
in any way, did you 7 
A. No, sir. Once in awhile they would hit the end of the 
other rail. Of course, we tried to avoid that as much as pos-
sible to keep from breaking them. 
Q. Would they hit those oil tank cars that were up by the 
side of the train 7 
A. No, sir. 
Q. How much space was there between the gondola cars and 
the oil tanks t 
A. About three foot. 
Q. "'WbaU 
A. Around three foot. 
Q. As I understand, you would throw a rail out on the left-
hand side, then throw a rail out on the right-hand side, and 
then move up? 
A. No, sir. We would throw one on the left side and move 
up and throw one out on the right-hand side 3¥ain. · We would 
move up half a rail length every time we threw a rail out. 
Q. And it was your job to spot where the train would be Y 
A. Yes, sir. 
Q. And you would go and look up and down to 
page 17 4 ~ see if people were coming Y 
.A. Yes, sir. 
Q. That was also your job, wasn't it? 
A. Yes, sir. 
Q. Because you knew that people might be coming by 
there! 
A. Yes, sir. 
Q. Were they 33-foot rails t 
A. 39-foot. 
Q. And what weight rail was that? 
A. That was 100-pound rail, and approximately 1,300 
pounds to the rail-what we call 100-pound rails. 
Q. The rails were 3,900 pounds Y 
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A. No, sir. .100-pound rail is classed 100 pounds every 
three foot. That is the way rail is classed. 
Q. That would be 1.,300 pounds f 
A. Yes, sir, approximately around 1,300 pounds. 
Q. How many rails does that car hold f 
A. We had 90 rails in the car. 
Q. Carfloats come in with cars that land up at the end of 
this yard, don't they Y 
A. The barges, yes, sir. 
Q. They are brought over there by tugs, are they not? 
A. Yes, sir. 
Q. And if the men on those tugs or those barges 
page 175 ~ want to go to Hampton Boulevard and into Nor-
folk, they have to come up between those tracks, 
don't they? 
A. Yes~ they come up through the yards. All of them are 
railroad men. 
Q. Some of them are seamen, aren't they Y 
A. Well, they are all railroad men. They are paid by the 
railroad. 
Q. I understand that, but they work on barges and they 
work on tugboats, don't they 7 
A. Yes, sir. 
Q. Is there any platform or standing place on either side 
of that carf 
A. No, sir. 
Q. Or at the ends Y 
A. No, sir. 
Q. Could you stand on the couplings 7 
A. You could stand on the couplings, but it is against the 
rules to stand on the couplings when a car is moving. 
Q. You say Shaner's men were picking these rails up and 
putting them along the ties f 
A. Yes, sir. 
Q. For safety f 
A. Yes, sir. 
Q. To keep people from stumbling over them in the paths! 
A. Yes, sir-brakemen and trainmen walking 
pag·e 176 ~ up and down the yard, which it is their duty to do. 
Mr. Williams: That is all. 
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RE-DIRECT EXAMINATION. 
By Mr. Willcox: . 
Q. You have unloaded rails before when you spotted them 
along the track, haven't you 7 
A. Yes., sir. 
Q. Was there anything different in the way you were un-
loading them this day and what you had done on other occa-
sions? 
A. No, sir. 
RE-CROSS EXAMINATION. 
By Mr. Williams: 
Q. Mr. Wilkins, on that morning, I believe, in this c~:- you 
had a couple or maybe three of Mr. Shaner 's men Y 
A. Two men. 
Q. And you went up to the foreman of Shaner-I have for-
gotten his name. 
A. Foster. 
Q. And asked him to let you have a couple of men or three 
men? 
A. Mr. Wallett did-the supervisor. 
page 177 ~ H. ,v. SUTTON. 
called as a witness by and on behalf of the de-
fendant and being first duly sworn, testified as follows : 
Examined by Mr. Willcox: 
Q. What is your nameY 
A. Mr. H. W. Sutton. 
Q. What is your employment, Mr. Sutton Y 
A. As brakeman and conductor on Norfolk & Portsmouth 
Belt Line. . 
Q. On the day of this accident, what duties were you per-
forming? 
A. Conductor of a work train. 
Q. What does that train consist off . 
.A. Four cars and an engine, with an engineer and a fire-
man. 
Q. You had no brakeman on the work train 7 
A. No, sir. · 
Q. Mr. Sutton, you were unloading rails, starting from the 
water front and working up toward the yard office., weren't 
youY 
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A. Yes., sir. 
Q. And you unloaded one on one side, then moved your 
train back half a rail length and unloaded one on the other 
side! 
A. Yes, sir. 
page 178 ~ Q. Who gave the signals for the moving and 
stopping of the train T 
A. I did. 
Q. To ,vhom did you give them f 
A. To the engineer. 
Q. And from whom did you get them? 
A. From this foreman. 
Q. What is his name? 
A. Mr. Wilkins. 
Q. And Mr. Wilkins was h1 tl:ie last car f 
A. Yes., sir. 
Q. And you were on the second car? 
A. I was on the car next to Mr. Wilkins. 
Q. Next to the last car? · · 
A. Yes, sir, next to the last one. 
Q. Could, you see 1\1:r. Wilkins from where you were? 
A. Yes., sir. 
Q. Did you see him and his movements before each rail was 
thrown out? 
A. Yes., sir. 
Q. Tell the jury what you saw. 
A. Well, at the unloacl,ing o~ rail, Mr. Willtins would spot 
the rail himself and tell me where he wanted the engine 
stopped and would pass me a signal. He would go to the side 
of the car he was unloading the rail from and 
page 179 ~ look do'\\'11 there to the end. of the rail that he had 
just unloaded p.rior to that on that side of the 
track, and when he ·would come to the end of that r.ail he 
would give me a signal, and I WOJ.Ild signal the engineer, then 
he would step back. 
Q. Could you see him look each time? 
A. Yes., sir. 
Q. Could you tell which direction he looked? 
A. To the side where he was dropping his rails. 
Q. Did he look in any other direction that you know of Y 
A. I didn't pay close attention to that. I just noticed he 
looked over the side of the car where he spotted his rails. 
Q. Further than that., you don't know Y 
.A.. No, sir. 
Q. Then, he would pass his signal to you Y 
4 
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A. Yes., sir. 
Q . .A.nd you wot,ld conform and the train would conform Y 
A. Yes, sir. 
Q. Did he do that before every rail was thrQwn Y 
A. Yes, sir. 
Q. On which side of the train were you? 
A. I was o:p. the engineer's side, which is the north side: 
Q. And you could not see Mr. Reynard? 
.A. No, sir. 
Q. Have you· worked on work trains before 
page 180 r wh~:Q they were unloading rails? 
A. Yes, sir. 
Q. Is there anything unusual to unload them from gondola 
cars by hand f 
A. No, sir. 
Q. Is that the method they have been following right along? 
A. They have unloaded before like that, yes, sir. 
CROSS EXAMINATION. 
Bv Mr. Williams: 
"'Q. Mr. Sutton, when Mr. Wilkins would spot a rail on the 
north side, would he be on the north side °I 
A. When he spotted his rail on the north side., yes, sir, he 
would be on the north side. 
Q. Where were you? . 
A. I was ~till on the north side. I .stayed on the engineer's 
side at all times, in sight of my engineer at all times. 
Q. Were you standing up or sitting down 7 
A. I was ~t~nding up. 
Q. Some of them had you sitting down. 
A. I was standing up on the car. 
Q. And then he would go and spot one on the opposite 
side? 
page 181 ~ A. Yes, sir. 
Q. How many cars were in that train 7 
.A. Four. 
Q. How many tank cars were alongside of it at the time of 
the accident? 
A. I think there were three to four. 
Q. You were just about parallel with them Y 
A. With the cars, yes, sir. 
Q. Just about opposite Y 
A. Yes, sir. 
Q. Was there any other·for~man on that job¥ 
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A. Not on the cars. I don't know what was outside. 
Q. Wasn't there another foreman outside on the north side 
of the cars? 
A. I. doli't remember. 
Q. Didn't you see somebody out thereY 
A. No, sir. 
Q. Didn't you see somebody working out there T 
A. On the north side Y No, sir. 
Q. Are you sure about that? . 
A. They were working west of the train on the north side 
and on the south side, pulling the rails that they had un-
loaded. · 
Q. Pulling rails Y 
A. Yes, sir. 
page 182 ~ Mr. Williams : I believe that is all. 
C. W. MATTHEWS, 
called as a witness by and on behalf of the defendant and be-
ing first duly sworn, testified as follows : 
Examined by Mr. Willcox: 
Q. Your initials, please f 
A. C. W. 
Q. You are an engineer of the Belt Line., aren't you Y 
A. Yes, sir. 
Q. And you were the engineer of the train involved in thi~ 
accident? 
A. That's right. 
Q. That consisted of four cars and an engine, the engine 
at the east end of the train but actually headed wesU 
A. That's right. 
Q. Which put you on the north side of the train T 
A. That's right. 
Q. And you started this work at .the water front end and 
were working up toward Hampton Boulevard t 
A. That's right. 
Q. Could you see Mr. Sutton? 
A. Yes, sir. 
Q. vV as he the man that was passing yon signals 7 
.A. That's right. 
page 183 } Q. Could you see Mr. Wilkins at times! 
A. Yes, sir. 
Q. Where was he when you could see him °l 
A. He was on the rear of the last car. 
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G. W. W ollett. 
Q. And on which side f 
A. He would be on first one side and then the other. 
Q. And you could see him only on one side? 
A. That's right. 
Q. From whom did you get the signals for moving and 
stopping the engine Y 
A. The conductor, Mr. Sutton. 
Q. You got them directly from him f 
A. Yes, sir. 
Q. Tell the Court generally just how the operations were 
carried on. 
A. Well, we started unloading rail that morning, as you 
say, at the west end of the yard and moved on down, I imagine 
about twenty carlengths, and we stopped and stood there 
about five minutes., and a colored laborer out there told me 
they had dropped a rail on a man. 
Q. Let us get back there. You unloaded rails continuously 
until the time of the accident Y 
A. That's right, yes, sir. 
Q. You put one on one side f 
page 184 ~ A. One on one and one on the other. We· 
moved up about half a carlength, and he would 
throw one rail on one side and one rail on the other side. 
Q. At each stop, how many rails were thrown! · 
A. One on each side of the car. 
Q. Could you hear what was going on in the car where the 
rails were being unloaded? 
A. The only thing I could hear was this colored man in 
there hollering, ''Turn them over, lift them up, and let them 
go." 
Q. You could hear that from the engine 1 
A. Oh, yes. 
Q. At all times V 
A. Yes, sir., at all times. 
Mr. ·wmcox: The witness is with you. 
Mr. Williams: Stand aside. 
G. W. WOLLETT, 
called as a witness by and on behalf of the defendant and be-
ing first duly sworn, testified as follows : 
Examined by Mr. Willcox: 
Q. What are your name and occupation Y 
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G. W. W ollett. 
A. G. W. ,vollett, supervisor of roadway of the Norfolk & 
Portsmouth Belt Line Railroad. 
page 185 } Q. How long have you been working for the 
railroad, Mr. W ollett? 
A. Seventeen years last November. 
Q. How long have you been supervisor of roadway? 
A. Since January 1, 1938. 
Q. Before that, were you assistant to your predecessor f 
A. I was section foreman. 
Q. During your experience, have you had occasion to un-
load rails along the track, doing what is called "spotting" 
them., for renewing the track Y 
A. Yes, sir. 
Q. How did you unload them Y 
A. By hand. 
Q. From whatv 
A. From the cars, gondola cars. 
Q. Were you at the Sewalls Point yard the day the accident 
happened? 
A. Yes, sir. 
Q. Resulting in Mr. Reynard's death. 
A. Yes, sir. 
Q. ,vhere were you? 
A. I was at the west end at No .. 5 track, had just completed 
counting the ties to see how .many tie plates it would take. 
Q. You were counting tie plates behind the car 
page 186 } in which the accident happened f 
A. Counting the ties to see how many tie plates 
it would take for the relaying. 
Q. vVere you also counting the rails i 
A. I was going to check the rails back. 
Q. How many had been thrown out up to the time of the 
accident? 
A. 48. 
Q. That was on the two sides? 
A. That's right. 
Q. You did not see the accident f 
A. No, sir. 
Q. You went up there, I believe, to the scene of the acci-
dent? 
A. When I g·ot through counting the plates and looked 
around, the men was waiting for me to come up there. 
Q. And you went up there f 
A. That's right. 
Q. What did you find out Y 
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G. W. Wollett. 
A. When I got to the yard office I found that Mr. Reynard 
had been injured with a rail. 
Q. Had he been removed when you got there? 
A. Yes, sir. 
Q. You ascertained the place where the injury occurred, 
didn't you Y 
page 187 ~ A. Yes, sir. 
Q. There were blood marks there Y 
A. Yes, sir. 
Q. It was testified here that there were three or four tank 
cars on track No. 6. Where were they with reference to the 
work train? Take the third one. 
A. Mr. Reynard was injured at the farther end of the third 
tank car. 
Q. That is, the western end? 
A. Yes, sir. 
Q. And what part of the car from which the rails were be-
ing unloaded f 
A. The end next to the yard office; that is the east end. 
Q. So., the east end of the gondola and the west end, of the 
tank car were a.bout opposite each other? 
A. That's right. 
Q. Do you know what time they started unloading those 
rails? 
A. Around a quarter to nine. 
Q. And do you know what time the accident happened? 
A. It was about ten o'clock. 
l\fr. Willcox: The witness is with yon. 
page 188 ~ CROSS EXAMINATION. 
By Mr. Williams: 
Q. Mr. Wollett, had Mr. Reynard been moved when you got 
there? 
A. Yes, sir. He was at Hampton Boulevard. The engine 
had got to Hampton Boulevard when I went up to the yard 
office to see what had happened. 
Q. The engine, I suppose, had been uncoupled Y 
A. Yes, sir. 
Q. And you found blood opposite which gondola carY 
A. Yes, sir. 
Q. ·which one? 
A. Which gondola car Y 
Q. Yes. 
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W. C. Wilkins. 
A. It was the car next to the water front, on the end, on 
the east end, the farther car-
Q. How many cars were in that cut 7 
A. Thr~e ~ars of rail and a car of tie plates and a1_1gle 
bars. 
Q. Four all together Y 
A. Four· cars all together. 
Q. Did you take notice of any oil tankers there Y 
A. There was three tank cars there. 
Q. And was he opposite one of those? 
A. Opposite the third tank car, the west end. 
page 189} Q. Of course, you only go by what you found 
there., because the body had been moved Y 
A. That's right. 
Mr. Willcox: If there is any doubt about th~t, I will put 
Mr. Wilkins on. 
W. C. WILKINS, 
recaJ.led by the defendant, further testified as follows : 
Re-examined by Mr. Willcox: 
Q. Mr. Wilkins, do you recall the three tanks cars that have 
been mentioned that were on track No. 61 
A. Yes, sir. 
Q. And where were those tank cars with reference to the 
point that Mr. Reynard felU 
A. The south end of the third tank car was opposite the 
east end of the car we were unloading. 
Q. The south end 7 
A. I mean the west end. 
Q. The end nearest the water front? 
A. Yes, sir. 
Q. At what part of that car was Mr. Reynard struckf 
A_. What part! He was struck at the east end. 
page 190} 
Mr. Willcox: That is all. 
Mr. Williams : Stand aside. 
Mr. Willcox: We rest, your Honor. 
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JOHN DAVID FOSTER, 
recalled by the plaintiff in rebuttal, further testified as fol-
lows: 
Re-examined by Mr. Jones : 
Q. On the morning, Mr. Foster, that they started to unload 
the rails., did you have any conversation with the foreman 
of the Belt Line? 
A. The foreman? 
Q. Yes. 
A. No. I was just talking to the-
Q. Did anybody talk to you for the Belt Line about lending 
him some men Y 
A. Mr. "\Vollett, he was the man that told me what to do. 
Q. When you arrived to work that morning at eight o'clock, 
what were you and the men doing then Y 
Mr. Willcox: If your Honor please, we have been all over 
that before. · 
Mr. Jones: If your Honor please, I want to show when Mr. 
Foster first learned that they were going to unload rail, that 
they started at some other type of work and then were 
changed by Mr. Wollett, the Belt Line foreman. 
page 191 ~ The Court: How does that affect the question 
of liability here Y 
M:r. Jones: As to whether or not Mr. Reynard had Imowl-
edge of the type of work they were going to do that day. Mr. 
Willcox takes the position that Reynard had notice of the 
dangerous and hazardous work they were doing. vVe pro-
pose to show that he had no idea, even, through his foreman. 
The Court : All right. 
Bv Mr. Jones: 
"'Q. What kind of work did you start out doing that morn-
ing, Mr. Foster? 
A. Oh, we was catching up some track that had been pulled 
up, shoving the ties up. , 
Q. And then it was that Mr. Wollett came to you and told 
vou whaU 
· A. Told me he wanted me to go and set the rail up on the 
head of the ties behind the unloading. 
Q. And you had had instructions,, had you not, to obey or-
ders from the superintendent and the. foremen of the Belt 
Linet 
A. The supervisor, or roadmaster, or ever what they are 
supposed to call him. 
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John Da,vid Foster. 
Q. You had fourteen men, did you not? 
A. Yes, sir, had fourteen. 
page 192 ~ Q. Two of them you told to get in the car and 
the other twelve were eng·aged in picking up the 
rails as they were thrown out and putting them on the ties! 
A. Yes, sir. 
Mr. Jones: That is all. 
Mr. Willcox: That is all. 
Mr. Williams : "\Ve rest, your Honor. 
Mr. ·willcox: That is all. All the witnesses can go, as far 
as we are concerned. 
The Court: I think we may as well adjourn now and take 
up the instructions at 10 o'clock in the morning. I think I 
will bring the jury back at 11. 
You gentlemen be back at 11 o'clock tomorrow, please. Yon 
will not permit anybody to discuss the case with you in the 
meantime. 
(Thereupon, at 4:45 P. M., an adjournment was taken until 
the following morning at 10 o'clock.) 
pag·e 193 ~ Norfolk, Va., January 5, 1944. 
l\Iet at 10 o'clock A. :M., pursuant to adjournment of the 
preceding day. 
Appearances: As heretofore noted. 
(The following proceedings were had in the absence of the 
jury:) 
Mr. "Williams: It is stipulated and agreed that the Amer-
ican Experience Tables of Mortality show that the average 
man 36 years of age, in good health, has a life expectancy of 
31.1 years. 
l\fr. Willcox: I enter into that stipulation with the excep-
tion to the Court's re-opening the case for additional evi-
dence. 
I move the Court to strike the plaintiff's evidence, upon 
the same grounds assigned to the motion I made at the con-
clusion of the plaintiff's evidence. 
The Court: The motion is overruled. 
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Mr. Willcox: I except upon those grounds. 
I object to any instructions on behalf of the plaintiff, on 
the grounds stated in my motion to strike the plaintiff's evi-
dence. · 
page 194 ~ IKSTRUCTIONS. 
Plaintiff's Insfriiction 8 (granted) : 
"The Court instructs the jury that Mr. Reynard was an 
invitee on the defendant's property and it was the duty of 
the defendant, through its agents, servants and employees in 
unloading rails from the gondola car to exercise ordinary 
care to keep an effective lookout, at the time the rail was 
thrown, for persons who might be in a place of danger from 
falling rails, and if you believe from the evidence that the 
defendant failed to exercise such care to keep such an effec-
tive lookout, then the defendant was guilty of negligence, and 
if you believe from the evidence that such negligence was the 
proximate cause of the death of Mr. Reynard then you shall 
find for the plain tiff, unless you believe, by a preponderance 
of the evidence, that the plaintiff was also guilty of negli-
gence.'' 
l\fr. Willcox: The defendant excepts to the granting of 
Instruction 8 on the ground that under this evidence the Court 
should hold that Mr. Reynard was a licensee, and, if the Court 
does not agree with me 011 that, the question of his status, 
that is, whether he was a licensee or an invitee, should be left 
to the jury and the Court should not tell the jury as a matter 
of law that he was an invitee. In addition to that, it ignores 
the theory that the railroad company was not 
page 195 ~ required to exercise care unless the coming upon 
that particular part of the yard by Reynard was 
reasonably to be anticipated or, to use the lang·uage of the 
courts, foreseeable. 
The def endaut further excepts to Instruction 8 on the 
ground that under this evidence, even if the Court is justified 
in holding that Reynard was an invitee on defendant's prop-
erty, still it is not justified in holding that he was an invitee 
on that particular path. 
Plainiiff 's l1zsttuction 5 (granted): 
"The Court instructs the jury that the plaintiff's decedent 
is presumed to have exercised due and proper care at the 
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time he was struck by the railroad rail until the contrary 
appears from the evidence, and if the defendant sets up and 
relies upon contributory negligence of the plaintiff's decedent 
as a defense, then the burden is on the defendant to prove, 
by a preponderance of the evidence, that the plaintiff's dece-
dent was negligent, and that such negligence proximately con-
tributed to· his death, unless such negligence appears from the 
plaintiff's evidence, or may be fairly inferred from the cir-
cumstances. '' 
Plaintiff's Instruction 5-..A (granted): 
The Court instructs the jury that if they believe from the 
evidence that the plaintiff is entitled to recover, 
page 196 } in estimating the damages the jury should find 
the same with reference to: 
'' 1. The pecuniary loss of the widow and child, at a sum 
equal to the probable earnings of the deceased, considering 
his age, business, capacity, experience, habits, energ·y and per-
severance during his probable life. 
"2. In ascertaining· the probability of life, they may con-
sider scientific tables on that subject. 
"3. They .may consider the loss of bis care, attention and 
society to his widow and child. 
"4. They may add such sum as they deem fair and just by 
way of solace and comfort to his widow and child for the sor-
row, suffering and mental anguish occasioned by his death, 
provided that entire recovery shall be what may seem fair 
and just, not to exceed fifteen thousand dollars. 
'' And the jury shall apportion such damages as they may 
award to the widow and child, it being in the discretion of 
the jury as to who shall receive the whole, or any part of the 
recovery. 
l\fr. Willcox: I object to Instruction No. 5-A upon the 
g-round that there is no evidence of decedent's probability of 
life, and on the ground that it directs the jury to apportion 
such damages between the widow and child, this suit being 
brought for the benefit of the widow and child and of the in-
surance carrier, and so endorsed on the writ. 
page 197 ~ I object to it g-enerally on the ground that the 
elements of damag-es set out in the instruction 
are practically an instruction to the :iury to give the widow 
the full amount of decedent's probable earnin~s. Bv para-
graph numbered 1 of Instruction 5-A, the Court is instructing 
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the jury, if it finds for the plaintiff, to fix the verdict at the 
maximum allowed by law, to-wit, $15,000. 
I except to the granting of Instructions 5, 5-A, and 8 for 
the reasons already stated and to Instruction No. 8 for the 
further specific reasons: That it holds as a matter of law 
that the defendant was an invitee on that particular path of 
the railroad company and ignores entirely the theory, or the 
point, that if the jury believes that he had other convenient, 
accessible means of travel which were free from danger and 
elected to use the dangerous one, he assumed the risk and was 
guilty of negligence. 
The Court: There is no dispute about the evidence. I 
think it is the responsibility of the Court here to tell the jury 
what relationship he bore, whether he. was an invitee or a 
licensee. 
Mr. Willcox: Of course, I differ with the Court, with great 
· deference and ·hesitancy, but, as I said before, 
page 198 ~ even if the Court is justified under this evidence 
in telling the jury that he was an invitee on the 
property of the railroad company, it certainly should present . 
to the jury whether he was an invitee on that particular path. 
I offer instructions on behalf of the defendant in this order: 
D-6, D-6(a), D-10, D-7, D-7(a), D-9, and D-8. 
Defendant's Instniotion, D-6 (refused): 
'' The Court instructs the jury that Reynard was a bare 
licensee and was merely relieved from the responsibility of a 
trespasser. In walking along the side of the defendant's 
work train he took upon himself all the ordinary risks which 
attached to the place and to the operations then carried on 
there by the defendant. The defendant did not owe him the 
duty of prevision and was not required to provide additional 
force in order to keep a lookout for him nor to warn him of 
the danger of the situation. It was only required to use ordi-
nary care with the facilities at hand and under the existing 
circumstances to discover him and avoid injuring him. · 
They must find for the defendant unless they believe from 
a pre1jonderance of the evidence that the defendant failed to 
use ordinary care with the facilities at hand and under the 
existing circumstances to avoid injuring him.'' 
page 199 ~ Defendant's Instruction D-6(a) (refused): 
"The Court instructs the jurv that if they believe from 
the evidence that Reynard went upon the property of the 
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defendant and attempted to pass throug·h its yard solely for 
his own convenience or for the convenience of W. G. Shaner 
& Sons, and that his doing so was not for the benefit of the 
defendant company, then Heynard was a licensee and not an 
invitee, and he assumed all risks incident to the existing con-
ditions and to the work and operations being carried on by 
the defendant. 
"In such case the defendant did not owe him the duty of 
prevision or any previous preparation for his safety. It was 
not required to provide an additional force in order to keep 
a lookout for him nor to warn him of the danger of the situa-
tion, and it was only required to use ordinary care with tlie 
facilities at hand and under the existing circumstances to dis-
cover him and avoid injuring him. 
'' If they believe from the evidence that Reynard was a 
licensee they must find for the defendant unless they believe 
from a preponderance of the evidence that the defendant 
failed to use such ordinary care with the facilities at hand 
and under the existing circumstances to discover Reynard and 
to avoid injuring him.'' · 
Defendant's Instruction D-10 (refused): 
'' The Court instructs the jury that even if they 
page 200 ~ believe from the evidence that the defendant in-
vited Reynard to go upon its property for the 
purpose of paying· the employees of W. G. Shaner & Sons, such 
invitation was restricted to the use of so much of the defend-
ant's property as was reasonably necessary for that purpose 
and was not extended to the use of a part thereof not con-
templated by the defendant nor reasonably to be expected 
by it. 
'' If they further believe from the evidence that Reynard 
departed from the portion of the clef endant 's property con-
templated by such an invitation and, without any invitation 
from the defendant, used another portion thereof, Reynard 
thereby lost his status as an invitee and became a licensee.'' 
Defenda1it's Instruction D-7 ( refused) : 
'' The Court instructs the jury that it is not actionable neg-
ligence to fail to take precautionary measures to prevent an 
injury, which, if taken, would have prevented the injury, 
when the injurv could not reasonably have been anticipated, 
and would not have happened but for the occurrence of some 
unanticipated or exceptional circumstances. 
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'' If th~y believe from the evidence that the defendant did 
not know and had no reason to anticipate that Reynard would 
walk alongside its work train while rails were being unloaded 
therefrom, they must find for the defendant.'' 
page 201 ~ Defendant's Instruction D-7(a) (refused): 
'' The Court instructs the jury that unless they believe from 
a preponderance of the evidence that the defendant knew 
that Reynard would walk along the side of its work train 
while it was unloading rails, or that it had knowledge of 
facts which would cause a person of ordinary prudence to 
anticipate that some person would w·alk along the side of its 
work train, it is not legally responsible for the death of Rey-
nard, even though they may further believe from a prepon-
derance of the evidence that additional precautions, or pre-
cautions different from those which you believe from the evi-
dence that the defendant did use, would have prevented the 
accident.'' 
Defendant's Instruction D-9 (refused): 
'' The Court instructs the jury that even if they believe 
from a preponderance of the evidence that the defendant 
invited Reynard to go upon its property for the purpose of 
paying the employees of his company, such invitation was 
restricted to such use of the defendant's.premises as was rea-
sonably necessary and was not extended to uses not contem-
plated nor reasonably to be expected, though apparently con-
venient.'' 
page 202 ~ Defendant's Instruction D-8 (refused): 
"The Court instructs the jury that they cannot consider 
Reynard as an invitee in this case unless tl1ey believe from a 
preponderance of the evidence that the defendant expressly 
or impliedly invited him upon its premises, and, expressly or 
imnlieclly, invited him to use the pathway alongside the work 
train from which rails were being unloaded. Such an in-
vitation can be implied only from proof bv a preponderance 
of the evidence that Revnard went upon the premises of the 
defendant and walked along the pathway above mentioned 
for the common interest and mutual benefit of the defendant 
and W. G. Shaner and Sons. It cannot be implied solely be-
cause the use of said pathway was an easv. convenient, and 
apparently safe way to reach his intended destination. 
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'' The burden is on the plaintiff to prove by a preponder-
ance of the evidence that Reynard was an invitee.'' 
The Court: You will recall that the defendant's testimony 
all was to the effect that Wilkins was put there for the pur-
pose of protecting people walking along the edge of that car; 
that was the testimony of the defense, so that it cannot get 
an instrm;tidri saying that they did not anticipate anybody's 
coming along there. 
Mr. Willcox: He said he expected nobody but railroad em-
ployees. 
page 203 ~ The Court: Do you gentlemen object to these-! 
Mr. Jones: Yes. 
The Court : I will refuse them. 
l\fr. Willcox: I offer instructions on behalf of the defend-
ant numbered D-4, D-4(a), D-11, D-13, D-15, D-12, and D-8(a): 
Defend()Jn,t's Instruction D-4 ( refused) : 
''The Court instructs the jury that if they believe from the 
evidence that Reynard knew that rails were being unloaded 
from the work train of the defendant along its track, and hav-
ing such knowledge elected to walk alongside said work train 
without warning or notifying the defendant that he proposed 
to do so, and that but for his walking by said work train under 
such conditions the accident would not have happened, they 
must find for the defendant, even though they further believe 
from the evidence that the defendant was also guilty of neg-
ligence. 
'' It is not necessary that the jury believe that he knew defi-
nitely at the time that a rail would be thrown out at that par-
ticular time on the south side of the work train." 
Defendant's Instritetion D-4(a) (refused): 
''The Court instructs the jury that if they believe from the 
evidence that Reynard knew that rails were be-
page 204 ~ ing unloaded from the work train of the defendant 
along its track, and that other safe routes were 
available to him, and having· such knowledge elected to walk 
alongside said work train without warning or notifying the 
defendant that he proposed to do so, and that but for his 
walking· by said work train under such conditions the acci-
dent would not bave happened, they must find for the def end-
ant, even though they further believe from the evidence that 
the defendant was also g'Uilty of negligence.'' 
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Defendant's Instruction D-1.1 (refused): 
'' The Court instructs the jury that if they believe from the 
evidence that Reynard went upon the property of the defend-
ant for the purpose of paying· employees of W. G. Shaner and 
Sons; that said employees were at a point to the west of or 
beyond the work train of the defendant from which rails were 
being unloaded and there was more than one way of reaching 
said destination, and that some of said ways or means of 
reaching the same were safe, it was the duty of Reynard to 
select a safe means or way of reaching said destination. If 
with such opportunity open to him he selected a way or means 
of going to his destination which was dangerous by reason of 
the situation shown by the evidence to exist, then he assumed 
all risks incident to the selection of his route.'' 
page 205 ~ Defemlant's Instruction D-13 (refused): 
"The Court instructs the jury that if they believe from the 
evidence that it was Reynarcl's custom to pay off on Friday 
and that until the day of the accident he had never gone upon 
the premises of the defendant for the purpose of paying ·his 
employees on a Saturday, and that the defendant had no 
knowledge that he intended to go upon the premises for such 
purpose on Saturday, August 21, 1943, then the defendant 
was not required to anticipate that Reynard would come upon 
its primises on that particular day." 
Defendant's Instruction D-15 (refused): 
'' The Court instructs the jury that if they believe from the 
evidence that there were several routes by which Reynard 
could have reached his destination and that Reynard knew, 
or by the exercise of ordinary care for his own safety could 
have known, that rails were being unloaded from the work 
train of the defendant on its track No. 5, and that having such 
knowledge Reynard elected to walk alongside that work train 
without notifying the defendant that he proposed to do so, 
and that if he had selected and used one of the other route~ 
the accident would not have happened, thev must find for the 
defendant. even though they furt11er believe from the evi-
dence that the clef endant was also guilty of negligence.'' 
pag·e 206 ~ Defendant's Instritdion D-12 ( refitsed): 
''The Court instructs the· jury that if they believe from the 
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evidence that Reynard knew rails were being unloaded from 
the defendant's work train and assumed or believed that the· 
next rail to be thrown would be thrown out of the north side 
of said train, but notwithstanding such knowledge on his part 
he relied on his assumption or belief and walked by the work 
train, he was guilty of negligence and if that neg·ligence prox-
imately caused the accident, he was guilty of contributory 
negligence.'' 
Defendant's Instruction D-B(a) ('refused): 
''The Court instructs the jury that an invitation by the 
def en~ant to Reynard to use the pathway alongside the work 
train which he actually used cannot be implied solely because 
the use of that_ particular route was an easy, convenient, and 
apparently safe way for Reynard to reach his intended desti-
nation. It can be implied only from proof by a preponder-
ance of the evidence that the use of that particular route was 
reasonably necessary.'' 
(The last mentioned instructions were refused by the Court, 
to which the defendant excepted, as hereinafter noted.) 
Mr. Willcox: I offe.r Defendant's Instructions D-2 and 
D-3: 
page 207 ~ Defenclant's Instnwtion D-2 (granted); 
'' T]Je Court instructs the jury that the mere fact that Rey-
nard was struck by a rail and died as a result thereof does not 
entitle the plaintiff to a verdict in this case. The basis of 
the plaintiff's claim is the negligence of the defendant and 
the burden is on the plaintiff to prove such negligence by a 
preponderance of the evidence. The defendant is presumed 
to have been free of negligence unless and until the contrary 
is established by a preponderance of the evidence. No pre-
sumption of negligence · arises from the mere happening of 
the accident. 
'' They must find for the defendant unless they believe from 
the preponderance of the evidence that the defendant was 
guilty of negligence and that such negligence proximately 
caused the death of Reynard. 
'' Even if they believe from a preponderance of the evi-
dence that the defendant was guilty of negligence as alleged 
and that such negligence proximately caused the death of 
Reynard, they must find for the defendant if they believe 
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. 
from the evidence that Reynard was himself guilty of negli'-
gence, as defined in other instructions, proximately contrib-
uting to his injury." 
page 208} Defendant's Instruction. D-3 (as offered-re-. 
fused): 
''The Court instructs the jury that it was the du.ty of Rey-
nard to use ordinary care for his own safety, to look at and 
observe the existing conditions and the operations being car-
ried on in the defendant's yard and to apply such knowledg·e 
as they believe from the evidence he had of the operations 
then in progress. Ordinary care is such care as a person of 
ordinary prudence similarly situated and having the same 
knowledge which you believe from the evidence Reynard had 
of the operations then going on would have been expected 
to use under the existing circumst_ances. 
'' If the jury believe from the evidence that Reynard failed 
to take such precautions and that by taking them he could 
11.ave discovered that rails were being thrown from the work 
train of the defendant in time to have avoided the accident, 
then he was guilty of negligence, and if such negligence on 
his part proximately contributed to the acddent, they must 
find for the defendant, even though they may further believe 
from a preponderance of the evidence that the defendant was 
also guilty of negligence.'' · 
Defendant's Instruct-ion D-3 (as aniended and granted), 
. '' The Court instructs the jury that it was the duty of Rey-
nard to use ordinary care for his own safety. Ordinary care 
is such care as a person of ordinary prudence similarly sit-
uated and having the same knowledge which you 
page 209 ~ believe from the evidence Reynard had or should 
have had would have been expected to use under 
the existing circumstances. 
'' If the jury believe from the evidence that Reynard failed 
to exercise ordinary care, then he was guilty of negligence, 
and if such negligence on his part proximately contributed to 
the accident, they must find for the defendant, even though 
they may further believe from a preponderance of the evi-
dence that the defendant was also guilty of negligence.'' 
l\Ir. Williams: The plaintiff excepts to the granting of 
Defendant's Instruction D-2 on the g-round that, under the 
undisputed evidence in this case, the defendant was guilty of 
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negligence as a matter of law, and on the further ground that 
there is no evidence to go to the jury in the case at bar on 
contributory negligence. 
The plaintiff excepts to Instruction D-3 as granted on the 
ground that there is no evidence of any contributory negli-
gence on the part of the plaintiff. 
Mr. Will.Qox: The defendant excepts to the refusal of the 
Court to grant Instruction D-3 as offered, on the ground that 
it correctly states the law applicable to the evidence in this 
case; that as offered it would have instructed the jury that 
it was the duty of Reynard to look out and observe the con-
ditions, similar to the duty imposed upon a high-
page 210 ~ way traveler in approaching a railroad crossing; 
and upon the ground that there is ample evidence 
to support the theory therein set forth, namely, that he bad 
an opportunity to see what was going on, to observe what was 
going on, and that he knew what was going on, if the jury 
believe the statement of the witness Shaner; and the defend-
ant is entitled to have the jury so instructed. 
The defendant asked for Instruction D-3 as modified only 
after refusal of the Court to give Instruction D-3 as offered, 
and insists that it should be enlarged to include specifically 
a statement of the duty of Reynard to look and observe con-
ditions and to apply the knowledge, if any, which the jury 
believe he had of what was going on there. 
The defendant excepts to the refusal of the Court to grant 
the following instructions: 
D-6, upon the ground that under this evidence the Court 
should hold as a matter of law that Reynard, in going on the 
particular pathway where he was injured, was a licensee, and 
it correctly propounds the law applicable to a licensee. 
D-6 (a) upon the ground that, the Court having refused to 
hold as a matter of law that he was a licensee, 
page 211 ~ we are entitled to have that question submitted 
to the jury; and it correctly propounds the law 
on that subject. · 
D-10 on the ground that if Reynard was an invitee upon 
the premises of the railroad, that invitation was restricted 
as set out in said instruction and we are entitled to have the 
jury pass upon the question of whether or not he over-stepped 
the restriction. 
D-7 on the gTound that there is ample evidence from which 
the jury could infer that the defendant could not foresee or 
anticipate the presence· of Revnard or any other person at 
the point of the accident, and that negligence is not actionable 
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unless the injuries can be .reasonably anticipated or foreseen. 
D-7(a) upon the same ground. It sets orit the same theory 
in different language and applies it specifically to the evi-
dence in this case. 
D-9 upon the ground that it correctly sets forth the restric-
tions on the invitation, if there was one, for Reynard to go 
upon the railroad's property, and particularly shows the 
theory that if there was an invitation to go upon ·the prop-
erty, it was not.necessary to go into a dangerous place simply 
because that was convenient to him, where other and safe 
means of reaching his. destination were open and obvious. 
D-8 upon the theory that it also submits to the jury the 
question whether Reynard was an invitee, and 
page 212 ~ correctly defines an invitee, and sets out the du-
ties to govern the jury in determining that ques-
tion. 
D-4 upon the ground that the defendant is entitled to have 
submitted to the jury the question of whether Reynard knew 
rails were being unloaded from the work train at the time 
and, having such knowledge, elected to walk alongside said 
work train, and to have them instructed that if he did so he 
was guilty of contributory negligence. 
D-4(a) upon the same grounds. 
D-11 upon the ground that the defendan.t is entitled to have 
the jury instructed that if there were more than one way of 
reaching his destination open and available to Reynard, and 
that some of them were safe and one of them was dangerous, 
then by electing the dang·erous one he was guilty of negli-
gence. 
D-15 upon the same ground. 
D-12 upon the ground that it correctly states the law appli-
cable to contributory negligence and applies it to the evidence 
in this case, particularly the evidence of the witness Shaner 
that Reynard said he knew rails were being thrown from the 
car, but assumed that the next rail would be thrown on the 
other side. 
D-8 (a) upon the ground that it correctly defines the limita-
tions on an invitation and directs the jury's at-
page 213 ~ tention to the limitations thereof. 
The defendant recognizes that there is some 
dunlication and repetition in the foregoing instructions, but 
calls attention to tlie fact that thev were offered seriatim and 
that subsequent instructions, dealing with the same ~mbject 
hut in different form. were offered only after the earlier in-
structions had been refused. 
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Mr. Willcox: I again ask the Court to allow the .original 
notice of motion, with the endorsement thereon that it is for 
the benefit of the insurer, to go before the jury. 
The Court: The motion is overruled. 
Mr. ·wmcox: Exception upon the ground that the jury is 
entitled to know who is the plaintiff in this case. 
page 214 ~ Thereupon, the jury was instructed by the 
Court, and the case was argued by counsel, the 
opening statement for the plaintiff being by Mr. Jones. Dur-
ing the argument of :Mr. "\Villcox, he produced a sketch for 
purposes of illustration, and the following proceedings were 
had with reference thereto: 
Mr. Williams: If your Honor please, I object to this dia-
gram. 
Mr. Jones: There is a conflict, if your Honor please, as to 
where the tank cars were, and he has got them drawn there 
with the end of the tank car opposite where Reynard is sup-
posed to have fall en. 
Mr. Willcox: If your Honor please, this is nothing but a 
drawing made up at my request by Mr. Bell, in accordance 
with some of the evidence, and I am simply using it to the 
same effect as placing model railroad cars on the table, if we 
had them. If I had railroad cars to place in the position 
which the evidence shows, merely for illustration, I could use 
those, and this is no more than that. I do not say it is evi-
dence, but merely to illustrate the relative positions of the 
cars as I understood them. All of these remarks on here I 
am perfectly willing to take out; it is my. work. I did not 
physically draw it. It is my work, and the remarks on there 
can be eliminated. 
The Court: I do not think it ought to be considered by 
the jury. 
page 215 ~ · Mr. Willcox: If your Honor please, I ask leave 
to file it in the record and except to your Honor's 
refusal to permit me to use it as an illustration. 
(The diagTam was marked for identification Defendant's 
Exhibit A.)-
Thereupon, counsel for the defendant continued and con-
cluded his arg11ment to the jury. 
At 1 :15 P. 1\L a recess was taken until 2 :30 P. M. 
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AFTERNOON SESSION. 
Met at 2 :30 P. M., pursuant to recess. 
Mr. Williams addressed the jury in the closing argument 
for the plaintiff as follows: . 
Mr. Williams: May it please the Court and gentlemen of 
the jury, I will try not to take up a great deal of your time, 
because you have listened patiently to this evidence and I 
feel that this case has been covered by both Mr. Jones for 
the plaintiff and Mr. Willcox for the defendant in a very able 
manner. This, however, is a serious case and I feel that I 
would be derelict in my duty if I did not have something to 
say to this jury in regard to ,vhat I feel are practically the 
undisputed facts in the case. 
page 216 ~ You gentlemen will hear a lot of cases tried; 
I will probably try a lot of them-I have tried a 
lot of them in the past; this is the only case that this lady and 
her child will ever have and to them it is a serious matter, 
and that is the reason that I am going to ask you to bear with 
me in connection with this accident. 
The first thing that I want to say is that this case, and all 
law cases, must be tried according to evidence. I was rather 
surprised that Mr. ·wmcox was forced to ask you gentlemen 
to assume and to think that a man jlid this and did that when 
there was no evidence to that effect. You will see that every 
one of these instructions says "If you believe from the evi-
dence.'' We are not allowed to speculate or guess in the face 
of positive evidence. We are not allowed to speculate or 
g·uess at all. 
Before I forget it, I want to call attention to one or two 
things that Mr. Willcox said. He said that the way this car 
was being unloaded was the usual and customary way for 
cars to be unloaded and was the on]y way the railroad com-
pany could do it, and that Mr. Jones might be a good lawyer, 
but he was not very good at railroading. I say to you that 
the Belt Line people might be good railroad men, but they 
are not g·ood lawyers. because, under their own testimony 
and under the instructions of the Court. they are as negligent 
as they can be, and I sav that because the Court 
page 217 ~ has instructed you that it was their duty to keep 
a positive lookout a.t tl1e time when the rail was 
thrown. Now. bear that in mind. 
He also states that all agree that the car from which the 
rail was thrown was the last car. That is not so. At least 
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three witnesses on this witness stand have testified that it 
was the second car from the rear from which the rail was 
thrown. .. .. 
There are only two issues in this case, and the instructions 
are about as short and as few as I have ever seen in a damage 
case of this size.· All told, the Court has given you five in-
structions, and those instructions set out what is or what is 
not negligence and what is and what is not contributory neg-
ligence, so the only thing that you gentlemen have to deter-
mine is, first, Was the Belt Line Railroad, through its agents, 
servants, and employees, guilty of any negligence which 
caused this man's death 1 And if you come to that conclusion, 
then you would inquire as to whether or not the man himself 
was guilty of negligence which proximately contributed to 
cause his death. Now, they are the only two issues. If they 
were both guilty of negligence concurring proximately, there 
can be no recovery. Now, bear in mind that word "proxi-
mate,'' because a man can be guilty of negligence and unless 
it is proximate it does not prevent him from recovering. 
As I said a minute ago, there are ·very few ma-
page 218 ~ terial disputed facts in this case.~ because the 
Court has decided most of those disputed facts for 
you. Mr. Willcox said in his opening statement, and his 
theory of the defense of this case was, that Reynard was on 
the defendant's property and it owed him no duty to keep a 
lookout because he was a bare licensee. The Court has held 
as a matter of law that he was not a bare licensee., but that be 
was an invitee, to whom the defendant owed the duty to exer-
cise ordinary care to protect, just the same as a man who 
goes into somebody's house, who owes him the duty to exer-
cise ordinary care not to injure him. If a man walks into my 
house, I owe him the same duty, no greater, no less than the 
duty which the Belt Line owed to this man walking down that 
path. 
Now, there are some things that are absolutely not in dis-
pute. We know it was broad daylight, ten o'clock in the 
morning. We know that Mr. Reynard was an invitee. We 
know that he had the payroll with him (these things are not 
in dispute at all)., and we know that he had parked his auto-
mobile, because it was found there at the station master's 
house, which is east and south of the point where he was in-
jured, up in here. He came down this road, parked there 
where everybody else was parked, and was injured down in 
here somewhere. We know that. vV e know that there was 
a string of cars in here with an engine attached to them and 
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that there was a string of oil cars in there. We 
page 219 ~ know that he come over in here somewhere, where 
that house is, and these cars were going that way. 
These other men were working back here on this track, and 
he had the payroll and he was coming to them. What would 
be the log·ical and proper way for him to come f Across here, 
ahead of this string of cars, which Mr. Sutton says were :five 
in number, instead of three., as Mr. Willcox said (the oil cars), 
which were parallel to the rail cars, and the record will bear 
me out in that. So, there were :five of these along in here, 
and be was seen at about that point, so we know he was there. 
Before I forget it, let me point out this to you: that the 
Belt Line people knew, and Mr. Wilkins so testified, that it 
was his duty to keep a lookout for people coming along that 
path, that people frequently went along that path, and that 
was part of his job. He said that. Now, what does he do Y 
R,ather., before I say what does he do, let us see what the 
Court says he should do : 
"The Court instructs the jury that :Mr. Reynard was an 
invitee on the defendant's property and it was the duty of 
the defendant, throug·h its agents, servants, and employees, 
in unloading rails from the gondola car to exercise ordinary 
care to keep an effective lookout * * * '' 
That is a lookout which would disclose. A lookout who just 
looks and sees nothing is no lookout. The law requires an 
effective lookout. All right; when does the law 
page 220 r require an effective lookout? '' An effective look-
out at the time the rail was thrown.'' 
Now, was there any witness on this stand, for the Belt Line 
Railroad or anybody else, that said they kept a lookout at 
the time the rail was thrown Y No, not one. The only thing 
they ever said he did was to come over here, look down here 
where to spot the rail, look up in that way,, then walk back 
to the other side and then tell the men to trim the rail, or 
deal the rail, pick up that end and then the other end, and 
toss it out, and he was standing over here on this side all the 
time. The law tells you, '' to keep an effective lookout.'' 
When? Not after he had looked and come back to this side 
and told them to throw out the rail, but at the time the rail 
was thrown out. 
Now, what do we :find f vVe find a failure to do that, which 
was the sole proximate cause of this accident, because, as 
Charlie Martin tells you gentlemen., in effect, the rail had not 
even left his hand when he saw that man, and in a fraction of 
a second, if he had seen him before or Mr. Wilkins had seeri 
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him before, the accident would have been averted. And yet 
nobody saw him. 
Now, there has been a lot of talk here as to the height of 
this car. I don't know, but I do know that there were five 
witnesses that were in that car-witnesses for the Belt Line-
that said thev could not see over that car without, 
page 221 ~ as one of them said, tiptoeing and they would 
have to lean over to look. And Mr. ·Wilkins did 
not see, and could not see, because he was over there. Now, 
let us assume for the sake of argument that the car was in 
such condition and the operations were carried on so that a 
person could not see: \Vhat was the duty of the Belt Line, 
assuming that the car had high sides like they said it had, 
knowing that situation f They had a man in the car right 
ahead that was loaded with rails; he was bound to have been 
up hig·h; was there any reason he could not have looked over 
before they threw a rail over there? He was the brakeman. 
Did Mr. "Wilkins' duty prevent him from looking? Not at 
all. Was there any reason the 22 of those men bad to be 
handling that rail and one of them could not be on the ground 
looking? No, not at all. Abe, you recall, was up in the other 
car getting a drink of water, so they ·did not need them all 
and one of them could have been on the ground. And as they 
came up and held that rail for a second or two (I think it 
was the· first one who said that they held the rail up for a 
second or two until they got steady and then they would 
heave it over), why did not one of those men look¥ "\Vhy 
did they wait and take the lookout away before they threw 
the rail, when the law says they had to keep a lookout when 
the rail was thrown 1 
Mr. Willcox said there was positive, definite testimony that 
this car was only four feet and four inches high, 
page 222 ~ which I take it is about that high (indicating). 
All right, that suits me. If it was only that high, 
there was no reason in the world why Mr. Wilkins could not 
have seen this man, not the slightest., especially if, as sug-
gested by Mr. Willcox, he came around and came facing to-
ward the car, because he had a clear, open view right out. So 
it doesn't seem to me that it makes any difference under the 
law as laid down to you by the Court in this case whether the 
thing was four feet and four inches high or whether it was, 
as the others expressed it, so high they could not see out of 
it, because the Court has told you "that it was the duty of 
the defendant, through its servants, agents, and employees, 
in unloading the rail from the gondola to exercise ordinary 
care .to keep an effective lookout at the time the rail was 
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thrown.,'' and nobody even suggest~ that they did it, and, if 
they had done it, they would have been bound to hav~ seen 
this man and the accident would ne·ver have happened. Now, 
if you believe that that act of neglig·ence was the sole proxi:. 
mate cause of this accident, that is the end of the case, be;;. 
cause if it was the sole proximate cause of the accident, there 
can be no contributing cause. 
·Wilkins and every man that went on the stand for the Belt 
Line said that v\Tilkins went to the right s~de of the car, 
looked, went to the left side of tho car, told the men to pick 
up the rail; they picked it up one end at a time, held it, and 
when somebody would holler ''Throw,'' if they 
page 223 ~ had been looking at all they were bound to have 
seen Mr. Reynard walking down there with the 
payroll to pay off his men, where he had a lawful right to be, 
and where the Court said he had a right; and I don't care 
whether there was any better way.or a worse way for him to 
come, that is the way he did come, that is the way be had a 
right to come., and the Court so states, and that it was their 
duty to keep a lookout for him at the time the rail was thrown. 
As to the evidence in regard to the length of time between 
the throwing_ of these rails, one witness testifie_d it was about 
a minute and a half, another witness testified it was about 
four minutes; aJ1d on that score I wish to call your attention 
to this fact, and this deals with what I would term contribu: 
tory negligence, Mr. ·wnkins lme,v that this line of five tank 
ca1·s was here; he know, as he stated, that people would likely 
come up and down that path; he knew that he could not see 
a man coming across here; whether it be the last or the 
second car, I don't care, he knew by the time a man got in 
between those two cuts of cars, if he was walking appr()xi-
mately four miles an hour, he would travel si~ feet a second, 
and there were four cars that he had to travel by, about forty 
fflet, which would be abou~ twenty seconds for. him to watk 
that distance; and yet vVilkins leaves his post of lookout with-
out requesting anybody else to look and without anybody 
else looking, and pitches a rail out, in broad day~· 
page 224 ~ light, 39 feet long, on top of a man's back and 
shoulders as he walks along there. . 
It seems to me, gentlemen of the jury, that under the. law 
as laid down in this !nstruction No. 8 you should not have 
anv trouble in determining that the Belt Line Railroa~l Com-
pai1y was g·uilty of a. breach of its duty to keep an effective 
lookout at the time the rail was thrown and, therefore., is 
guilty of negligence. . . . . 
N"ow, we don't contend, of course, that ·anybody did this on 
purpose, but these men were dropping these rails, according 
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to one witness, one every one and a half. minutes-:Vheth~r 
they did or not, I don't know. Several witnesses said there 
was only one more rail in the car, and there were various con-
flicts about that, but they were in a hurry, and what Mr. Wil-
kins was doing was paying no attention to anything in the 
world except spotting· that rail he was going to drop, and he 
.forgot to look and did not look and it re·sulted in the death 
of this man and the loss of a husband and father. The Court 
has practically, in this instruction as I read it and as I apply 
it to these facts, and as you will read it, told you that the 
defendant is guilty of negligence. As I said before, this case 
was apparently prepared on the theory that this man was a 
licensee to whom they owed no duty. But you don't have to 
bother about that. 
Now, the defense that is left in this case, if it 
page 225 ~ may be called a defense, is· that of contributory 
negligence. This man is dead; he can't talk, he, 
can't tell you g·entlemen what happened. What he thought, 
what he knew, we don't know. Under those circumstances, 
there is a presumption of law that: 
''"" • • the plaintiff's decedent is presumed to have exer-. 
cised due and proper care at the time he was struck by the 
railroad rail until the contrary appears from the evidence, 
and if the defendant sets up and relies upon contributory 
negligence of the plaintiff's decedent as a defense, then the 
burden is on the defendant to prove, by a preponderance of 
the evidence, that the plaintiff's decedent was negligent, and 
that such negligence proximately contributed to his death, 
unless such negligence appears from the plaintiff's evidence, 
or may be fairly inferred from the circumstances.'' 
So, he is presumed as a matter of law to have exercised 
due and proper care for his own safety, and the burden is 
upon the defendant to show that he did not. 
Now, what is the evidence in regard to that? Again Mr. 
Wilcox would have you deal in possibilities, inferences, and 
'conjecture which, I submit, under the law and under the in-
sfa·uctions are not evidence, and I submit that there is no evi-
dence in this case of any contributory negligence to rebut the 
presumption that he was not guilty of contributory negligence. 
What do we know? I don't like to repeat myself, but I think 
on thi~ phase the same evidence bea1·s out my contention: 
We know that Reynard came from over here and came down 
through there, and that there were three cars, or 
page 226 ~ two cars, as some person said. From the time he 
got into that path, what did he see f Nothing. 
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The tank cars on one side, the train on the other. The men 
doing whatv Stooping down, and everybody admits that when 
they stooped clown to pick up the rails they would not be 
visible. And why do I say that¥ Because if Mr. "Wilkins is 
telling the truth, if it was not during the time he was over on 
thP. left where no lookout was being kept, and he did look., as 
he says he. did, he was bound to have seen him. Therefore, 
I say that the on~y possible solution under all the testimony 
is that when he came in between that cut of cars, some three 
or four cars away, if Mr. Wilkins had looked and had not 
seen him, had gone back to that side and had told the men to 
pick up the rail, and they were doing it, and w bile they were 
picking up the rail he walked down there and they raised up 
.and threw it on top of him-if he had been looking at the 
time the rail was thrown, he would have seen it and the acci-
dent would never have happened. 
Now, suppose for the sake of the argument that Mr. Rey-
nard knew that they might throw rails out of that car, and as-
sume, which I say there is no evidence of, that he was guilty 
of negligence in coming down there : Was his negligence the 
proximate. cause or a contributing cause of this accident? or 
was the sole proximate cause the failure to keep a lookout, 
which the law provides they should keep? because .• 
page 227 ~ if they had looked one fraction of a second hef ore 
the colored man who did and actually saw him, 
there would have been no accident. And in the law of proxi-
mate cause it is the last act which is the cause that causes the 
happening of the accident, not some negligence that was prior 
to it. 
Mr. ·wmcox says the man might have come here and been 
seen, and then he might have turned around and gone back 
and walked around and come in here. That is a might on a 
might on a might, a possibility on a possibility. But even 
if he did, they could have seen him if a lookout had been kept. 
~fr. ·wmcox also raises the point that Reynard oug·ht to 
have seen some rails lying down in here. Well, I don't know. 
Mr. Wilkins, if I recall his testimony, and I think I am right 
about that, said that the rails were being picked up and put 
on the ends of the cross-ties. Why? As a ·safety measure 
so people would not stumble over them. Well, they must 
l1ave been right hard to see if they had to pick them up to 
keep people from stumbling over them. You remember that 
testimony; he said that on cross examination. Anyhow, if 
he did see rails., was that any reason to believe that another 
one was going to be thrown out on top of him Y He had 
the right to assume that the Belt Line would do what the 
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law required of it to do: to keep n lookout and not pitch a 
rail out on top of him. 
page 228 ~ Now, the last point that I know of which Mr. 
,vmcox makes in reg·ard· to contributory neg·li-
gence is this: · He quotes some language that he says Mr. 
Shaner testified to on the witness stand. Bear in mind that 
this ·was the attempt of a man to repeat a conversation which 
took place-when~ August 22 or 23, 1943. Mr. Willcox 
asked him this question: ''Didn't he say in substance that 
]1e knew the rails were being· unloaded, but be expected the 
rail to be thrown on the other sidef" l\Ir. Shaner said in 
effect that he did not know whether he did or not. His an-
s,ver to that was, "It is possible that he did say it.'' 
Now: what kind of testimony is tlmU A man within one. 
day of death-his shoulders and collarbones broken from a 
1,300-pound rail being heaved on top of him-internal injuries 
and so forth-was he competent to know what he was saying? 
~econdly, can we deal in a lawsuit on possibilities! The an-
swer to that is ''No.'' And that is all Mr. Shaner said, that 
he did not know, it was possible; and it is entirely probable 
that if it ever was said, it was said by somebody ~lse some-
where f'lse. Going farther than that, gentlemen, assuming· 
it was said and assuming· it was said in the very language 
that Mr. Willcox used in his question, is it contributory neg-
ligence for a mnn to walk along a car in 'broad daylight, in 
full view, with the car four feet and four inches high, know-
ing that they are unloading rails-would any 
page 229 ~ human being in the world under those conditions 
think for a second that somebody would raise up 
and heave a rail on top of him 1 ,Vhy, it is absurd. In addi-
tion to that and coupled with that statement was this: "I 
did not think they would throw it out on that side.'' Of course 
he didn't think they would throw it out on that side. It seems 
to me it is going a iong way to ask the jury to believe, because 
a man said, '' I didn't think they were going to throw the rail 
out on that side,'' when he was in plain, open view, according 
to their evidence., along a car onl)T four feet and four inches 
high, that he was guilty of contributory negligence. 
Now, gentlemen of the jury, I have taken up, I am sorry 
to say, more time than I anticipated, but hoping that you 
gentlemen will come to the conclusion in this case that the 
Belt Line Railroad Company failed to exercise reasonable 
care in keeping an effectiv_e lookout at the time the rail was 
thrown, and will also come to the conclusion that the defend-
ant has not overcome the presumption which goes with this 
man, and his child and his widow, that he was free from con-
tributory negligence under Instruction No. 5. 
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Assuming that you will come to those conclusions,. I am 
going to now talk to you a little bit and very briefly on the 
measure of damages as laid down by the Court for your guid-
. ance in this case. Mrs. Reynard has not attempted in any 
way to appeal to your sympathies. We have not 
page 230 }- attempted in any way to appeal to your sym-
pathies. Mr. Jones and myself believe that we 
have a case which is a clear case of negligence and that our 
client is entitled to recover. The law has definitely laid down 
certain rules for your guidance in ascertainment of the 
amount of compensation which she and this child. are entitled 
to. You are limited by statutory enactment in Virginia to 
the sum of $15,000, and I submit if there ever was a case in 
the State of Virginia in which the maximum allowance should 
be g·iven-and heaven knows the maximum allowed is little 
enough, with thing·s as they are today, with the value of money 
considerably less than it ever has been and will continue to 
grow less in value-it is this case. 
The Court tells you that if you believe from the evidence 
that the plaintiff is entitled to recover, in.estimating the dam-
ages you should find the same with reference to: 
'' 1. The pecuniary loss of the widow and child, at a/ sum 
equal to the probable earnings of the deceased, considering 
his age, business, capacity, experience, habits, energy and 
perseverance during· bis probable life. 
"2. In ascertaining the probability of life., they may con-
sider scientific tables on that subject.'' 
By virtue of a stipulation entered into by defendant's coun-
sel and plaintiff's counsel, we have agreed to stipulate that 
the American Tables of Mortality Experience show that this 
man, or the average man of this ag·e, would live . 
page 231 }- thirty-one more years. You will recall that he 
was thirty-six years of age at the time of his 
death. ''The pecuniary loss to tl1e widow and child, at a sum 
equal to the probable earnings of the deceased, considering 
his age,'' and so forth. It was proved that he was thirty-six 
years of age. His life expectancy was thirty-one years. If 
he was making $320 a month, which would be $3,840 annually, 
in ten years, which would only make him forty-six years of 
age, he would have made $38.,400. As I said before, under 
some statutes you would be allowed and it would be your duty 
to givP a sum of money equal to that, on this evidence, but in 
Virginia we are limited to $15,000; so, cut it in half and take 
off some and give them $15,000. That is the reason I say if 
162. Supreme Court of Appeals of Virginia 
there ever was a case in which the maximum allowed by the 
statute should be given, it should be given in this case. 
You may also consider "the loss of his care, attention and 
society to his widow and child,'' and you may add to this 
'' such sum as you deem fair and just by way of solace and 
comfort to his widow and child for ·the sorrow, suffering and 
mental anguish occasioned by his death,'' provided the en-
tire recovery ~all not exceed $15.,000. 
After you 'have arrived at your verdict, then you shall say 
in your verdict what amount of that shall go to Mrs. Reynard 
and what amount of it shall go for the benefit of the four-
year-old boy, in order to keep him educated, main-
page 232 ~ tain him., feed him, and clothe him, because you 
have heard the evidence that this man, who was 
snuffed out by this rail thrown without any lookout, was the 
sole maintenance and support of the little boy whom you saw 
running around here yesterday and of this widow. 
Vv e respectfully request this jury to weigh and consider 
this evidence and to return a verdict in the sum of $15,000, 
apportioned as you shall think fair and just between the child 
and the mother. 
(The jury retired to consider its vercli.ct.) 
Mr. Willcox: I call attention to the fact that the conclud-
ing argument has just been made and the jury have just re-
tired. so that it will be in the record. 
This instruction marked '' 8, '' offered· by the plaintiff, con-
tains a phrase which got by me in the very lengthy argument 
on the instructions, and that is the phrase, ''at the time the 
rail was thrown." I except to the instruction having that in 
there and ask the Court to withdraw it from the jury before 
the jury returns a verdict, and to substitute for that phrase, 
· ''before the rail was thrown. '' 
Mr. Jones: You say, it should be "before the rail was 
thrown"Y 1 
Mr. Willcox: Yes, sir. 
1\fr. Williams: I hardly know what to say. The instruc-
tion was offered and Mr. Willcox made his objec-
page 233 ~ tions, and I think it would be very prejudicial to 
the plaintiff to tell the jury that some instruction 
was wrong, after we have gone throug·h two hours and a half 
of argument. 
Mr. Willcox: By the same token, it would be very preju-
dicial to the defendant to have them decide the case on a very 
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erroneous instruction., especially one erroneous to that ex-
tent, if my views are correct. 
Mr. Williams: I do not think it is erroneous, but you could 
have made your exception at the proper time. 
1\fr. Willcox: That language is tantamount to telling the 
jury that the defendant was guilty of negligence. 
I may add that if the Court sustains my motion, I am per-
fectly willing for counsel for the plaintiff to re-argue the case, 
without any opportunity to reply to it. 
Mr. Williams: I may say in regard to that instruction that 
it was read to the jury the first three minutes I was on my 
feet, and I talked for well over half an hour, and counsel 
waited until after the jury retired to the jury room before 
saying anything about its being· wrong. 
1\fr. Willcox: To which I might reply that I did not want 
to interrupt my friend, and he was well within his rights in 
arguing the instruction. 
Mr. ·wnliams: That was the time to have done it. 
The Court: I am not satisfied that the instruction is a cor-
rect instruction, but the only thing in mind is 
page 234 ~ whether I can do anything about it without preju-: 
dicing the plaintiff's case. If I call the jury back 
and in effect say that what Mr. Williams was arguing about 
was not material, that the defendant did not have to keep a 
lookout at the time the rail was thrown, but that they had to 
keep a lookout before the rail was thrown, and that was suf-
ficient., I hardly know how to do it. 
Mr. Willcox: tf your Honor please, each side is entitled 
to the protection the law affords, and the prejudice to the de-
fendant from having an erroneous instruction, and erroneous 
to the extent I believe and submit that is erroneous, is far 
g-reater than the damage that can be suffered by the plaintiff 
from correcting it, especially if the plaintiff is entitled to 
argue the case in the light of the instruction as corrected. 
The Court: I think I will let it stand as it is. 
:Mr. Willcox: I except to it on the ground stated in the 
motion and, as I emphasize> in my opinion, it is highly preju-
dicial to the defendant and contains an incorrect statement 
of law. 
The Court: It is very debatable whether the instruction is 
not correct as drawn. 
Mr. Williams: I think it is correct. I would not have 
drawn it if I had not thought so. 
Let the record show, please, that the instruc-
page 235 ~ tion was read by 1\fr. Jones in the opening argu-
ment., Mr. ·wmcox replied, and it was not until 
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after the closing arg·ument of Mr. Williams that objection was 
made to it. 
Mr. Jones: And the jury had retired. 
The Court: And also read by the Court. 
Mr. Willcox: That it was read by the Court is admitted; 
that it was read by l\Ir. Jones in detail, I can neither deny 
nor affirm, but I do not concede that it was, but I do say that 
if he did read it, he did not emphasize that particular phrase 
as Mr. Williams did, which called it to my attention. 
If the instruction complained of is erroneous and thereby 
prejudicial to the defendant, the Court can eliminate any 
prejudice to the plaintiff by withdrawing the jury and de-
c.laring a mistrial, and I move the Court to declare a mistrial 
on account of the fact that that erroneous instruction has 
been given the jury and the erroneous part of it has been em-
phasized and relied upon by Mr. ·wmiams in his argument. 
The Court : The motion is overruled. 
Mr. ,vmcox : Exception. 
page 236 ~ VERDICT. 
The jury returned the following verdict: 
"We, the jury, find for the plaintiff in the sum of $15,000, 
to be divided., $10,000 for the widow, Rita E. Reynard, and 
$5,000 for the son, Kennard Albert Reynard.'' 
Mr. Willcox: :May it please the Court, I move the Court 
that the verdict of the jury be set aside because of errors of 
the Court in ruling on questions of law and on the instruc-
tions, and because it is contrary to the law and the evidence 
and without evidence to support it. 
And said motion was continued . 
. page 237 ~ JUDGE'S CERTIFICATE. 
I, 0. L. Shackleford, Judge of the Court of Law and Chan-
cery for the City of Norfolk, Virginia, who presided over the 
trial of the case of T. Helm Jones, Administrator of the Es-
tate of Albert H. Reynard, against Norfolk & Portsmouth 
Belt Line Railroad Company in said court on the 4th and 5th 
days of January, 1944., certify that the foregoing is a true 
and correct transcript of the evidence adduced upon the trial 
of said cause; the objections to evidence, or any part thereof, 
offered, admitted, rejected or stricken out; the exhibits of-
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f ered in evidence and admitted or rejected; the motions of 
the parties ; the instructions to the jury as offered and 
granted, amended and/or refused; the rulings of the Court 
upon the evidence, motions, instructions, and other matters; 
the exceptions of the parties to the rulings of the Court; and 
other incidents of the trial of said cause. 
I further certify that I have signed for the purpose of 
identification the exhibits offered in evidence and that said 
exhibits consist of the following: 
Plaintiff's Exhibit 1-Map entitleq "Map of the Norfolk 
& Portsmouth Belt Line R. R. Connections, Office of Chief 
Engineer, Norfolk, Virg·inia ". 
Plaintiff's Exhibit 2-Letter August 5, 1943, C. :M:. Bell, 
Engineer, to W. G. Shaner & Sons. 
page 238 ~ Defendant's Exhibit 1-Correspondence con-
sisting of copy of a letter dated January 22, 19-43, 
from "\V. G. Shaner & Sons to H. L. White, Vice-President & 
Gener~l Manager, Norfolk & Portsmouth Belt Line Railroad, 
and copy of a letter dated February 2, 1943., from "Vice-
President and General Manager'' to "\V. G. Shaner & Sons. 
Defendant's Exhibit 2-Blueprint entitled '' Arrangement 
of 57% Ton Gondola Car Class GU.'' · 
Defendant's Exhibit 3-J\fap entitled ''Station M:ap Nor-
folk & Portsmouth Belt Line R. R. '' 
Defendant's Exhibit A for Identification ( excluded)-Dia- . 
gram for illustration of argument by counsel for defendant. 
I further certify that this certificate has been tendered to 
and signed by me within the time prescribed by Section 6252 
of the Code of Virginia providing for tendering and signing 
bills of exception, and that reasonable notice in writing has 
been given to the attorneys for the plaintiff of the time and 
place at which said certificate has been tendered. 
Given under my hand this 19th day of February, 1944. 
A Copy, Teste: 
0. L. SHACKLEFORD, 
Judge. 
0. L. SHACKLEFORD, 
Judge . 
• 
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page 239 ~ . ; . CLE;RK'S CERTIFICATE. 
I, William L. Prieur, Jr., Clerk of the Court of Law and 
Chancery for the City of Norfolk, Virginia, do certify that 
the foregoing report of the testimony, instructions., exhibits, 
exceptions, and other incidents of the trial of the case of T. 
Helm M. Jones, Administrator of the Estate of Albert H. 
Reynard, against Norfolk & Portsmouth Belt Line Railroad 
Company was lodged and filed with me as Clerk of said court 
on the 19th day of February, 1944. 
page 240 ~ Virginia : 
vV. L. PRIEUR, JR., 
Clerk, 
By H. L. BULLOCK, D. C. 
In the Clerk's Office of the Court of Law and Chancery of 
the City of Norfolk. 
I, W. L. Prieur., Jr., Clerk of the Court of Law and Chan-
cery of the City of Norfolk,· do hereby certify that the fore-
going and annexed is a true transcript of the record in the 
case of T. Helm Jones, Administrator of the estate of Albert 
H. Reynard, deceased, Plaintiff, versus Norfolk & Portsmouth 
. Belt Line Railroad Company, Defendant, lately pending in 
said Court. 
· I further certify that the said copy was not made up and 
completed until the plaintiff had had due notice of the mak-
ing of the same and the intention of the defendant to take an 
appeal therein. 
Given under my hand this 22nd day of February, 1944. 
Fee for this record $18.00. 
A Copy-Teste: 
• 
W. L. PRIEUR, JR., 
Clerk. 
M. B. "\V .A.TTS, C. C • 
INDEX TO RECORD 
Page 
Petition for vVrit of Error and Bitpersedeas. . . . . . . . . . . . 1 
Record ............................................. 29 
Notice of Motion for Judgment . . . . . . . . . . . . . . . . . . . . . . . 29 
Plea of Not Guilty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31 
Grounds of Defense ............................... 31, 32 
Special Plea . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31 
Verdict and Motion to Set Aside . . . . . . . . . . . . . . . . . . . . . . . 33 
Petition of American Mutual Liability Ins. Co. . . . . . . . . . 34 
Judgment, February 9, 1944,-Complained of. . . . . . . . . . . . 35 
Stenographic Transcript of Testimony, &c .............. 36 
1\1:otions, &c. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37 
,John David Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39, 139 
Richard Perry . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 53 
Jack Lancaster . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . 59 
John M. Shaner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 62 
Calvin Brinkley . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 67 
James Jones . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 73 
Dr. M. S. Andre,vs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 79 
H. L. Bullock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31 
Mrs. Rita E. Reynard ............. · ............... 83 
Andrew King . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84 
Robert L. Nevells ................................ 90 
Hayes McCollum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 94 
Robert Spellman .................•.............. 97 
Major Vann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99 
Sam Bradshaw . . ................................ 104 
Charlie Martin . . . ................................ 107 
l\1ac Belcher . . . .................................. 110 
C. M. Bell ....................................... 115 
W. C. Wilkins ................................ 124, 138 
H. W. Sutton .................................... 131 
C. W. Matthews .................................. 134 
G. W. Wollett .................................... 135 
Motion to Strike Plaintiff's Evidence .................... 140 
Instructions .................................. ~· ..... 141 
Exceptions, &c., to Instructions ....................... 149 
Objection to Diagram., Defendant's Exhibit A ........... 152 
Argument of Counsel for Plaintiff ..................... 153 
Objection to Plaintiff's Instruction 8 ................... 162 
,Judge's Certificate ................................... 164 
List of Exhibits ..................................... 165 
Clerk's Certificates .................................. 166 
